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CASES IN EQUITY 
ARGUED AND DETERMINED 


IN. THE 


SUPREME COURT OF NORTH CAROLINA, 
AT RALEIGH. 


rt 


DECEMBER TERM, 1856. 


mead 


THOMAS B. POWELL against SAMUEL M. COBB and others. 


Where “ impertinent” matter is introduced into the pleadings, it is, according 
to the course of the Court, to be stricken out at the expense of the party 
introducing it. 

No matter is impertinent, however scandalous it may be, or however much 
it may tend to degrade, provided it bears upon the point about which the 
parties are at issue. 


Apprat from an interlocutory order of the Court of Equity of 
Caswell County, made by his Honor, Judge Prrson, direct- 
ing certain parts of the defendants’ answer to be expunged 
for scandal, impertinence and irrelevancy. 

The bill was filed by the plaintiff, alleging that one Joel 
Cannon, the father of his late wife, Annie, by a deed in trust, 
dated in 1829, had conveyed to trustees certain negro slaves 
mentioned therein, for the sole and separate use and benefit of 
his said wife; that his wife had died, and that there was a 
surplus of the hires and profits of the slaves in the hands of 
the trustees, to which the wife was entitled at the time of her 
death, and which ought to have been received by her admin- 

1 


2 IN THE SUPREME COURT. 


Powell v. Cobb. 


istrator (one of the defendants) and paid over to him. The 
trustees originally appointed in the deed in trust having re- 
moved from the State, the defendant Gunn was substituted in 
their place by the Court of Equity of Caswell county, and 
this suit is brought against him and the administrator of his 
late wife, praying an account of hires and profits of the slaves 
during the life-time of Mrs. Powell, and that the same be paid 
over to him jure marite. The plaintiff, in his bill, further 
alleges, that the defendant Samuel M. Cobb, by false pretenses 
and imposition, had prevailed upon him to sign a paper, pur- 
porting to be a release of his right to the hires and profits of 
the slaves in question, but he insists that the same is void on 
account of the fraud practiced upon him, and he prays that 
it may be surrendered to be cancelled. The children of An- 
nie Powell, to whom the slaves are limited in remainder af- 
ter the death of their mother, and who, it was understood, 
were setting up claim to this fund, were made parties defend- 
ant also. 

The answer sets forth, at large, the deed in trust, made in 
favor of Mrs. Powell by her father, and contends that by a 
proper construction of the same, neither the slaves nor their 
hires, or profits, could go over to the plaintiff; and that the 
plaintiff ought not to have the said slaves for other reasons, 
to wit: that he had abandoned his family and taken up with 
women of wl fame ; that at one time he had left his wife and 
children for eighteen months and gone to Louisiana, not havr- 
ing made any provision for them, that the plaintiff was dis- 
sipated, careless, and wasteful, and was a spendthrift; that 
he had beaten his wife with a horsewhip, and that a certain 
negro woman, named Peggy, had often protected her mistress 
from the brutal violence of the plaintiff. The answer fur- 
ther states, that the release which the plaintiff had made, was 
fair and bona fide, and that he never heard of any dissatisfac- 
tion about it, until the placntiff had married one of his kept 
mistresses, when he became very anxious to get a negro to wait 
on his wife, and her children who had the misfortune to be 
born out of wedlock. 
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The plaintiff’s counsel filed exceptions to the defendants’ 
answer, setting forth certain portions thereof as scandalous, 
empertinent and irrelevant, and specifying the matter above 
stated in italics as that excepted to. 

His Honor referred the exceptions to a commissioner who 
reported, that the matter above specified, was scandalous, 
empertonent and trrelevant. On motion, the report of the 
commissioner was confirmed, and the said matter was order- 
ed to be expunged from the record. 

From this interlocutory order, the defendants prayed an ap- 
peal to the Supreme Court, which was allowed. 


Bailey, for plaintitf. 
Morehead, for defendants. 


Pearson, J. Where impertinent matter is introduced into 
the pleadings, it is, according to the course of the Court, tu 
be stricken out at the expense of the party. This rule, and 
that requiring the pleadings to be signed by a solicitor of the 
court, is adopted for the purpose of excluding “ scandal” and 
protecting a party litigant, from having his reputation assail- 
ed, or his feelings wounded, when the occasion does not call 
for it; and for the further purpose of relieving the Judge 
from that prejudice which such matter is apt to produce upon 
the best regulated mind, whereby it may, unconsciously, (and 
there is no ‘telling to eat extent) be influenced and drawn 
off from the merits of the case. 

No matter is impertinent, however scandalous it may be, 
or however much it may tend to degrade, provided it be rel- 
evant and bear upon the point, about which the parties are 
at issue. 

These principles are agreed on, and the only question made 
at the bar was as to the application. 

It was conceded by Mr. Bazley for the plaintiff, that if the 
scope of the bill had been to call in question the legal effect 
of the deed of trust, executed by Joel Cannon, by denying 
that the trust was for the sole and separate maintenance of 
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the plaintiff’s wife, and setting up a right to the property in 
himself jure mariti, then the allegations of the answer, which 
are excepted to, would have been relevant, and had a bear- 
ing upon the question of construction; but he insisted that 
as the bill expressly admits that the property was conveyed 
for the sole and separate use of the plaintiff’s wife, and seeks 
only to set up a claim, on the part of the plaintiff, to such por- 
tion of the profits and hires as remained unexpended and un- 
appropriated by the wife at the time of her death, and which 
has been, or ought to have been, received by the defendant 
Samuel M. Cobb, as her administrator, presenting a dry ques- 
tion of legal right, all the matter set forth in the answer in 
respect to the domestic relations of the plaintiff, is imperti- 
nent. 

To this position, Mr. Jorehead, for the defendants, was un- 
able to give any satisfactory reply. We are entirely satisfied 
that this matter was introduced for the purpose of creating 
prejudice against the plaintiff and his cause, under the idea, 
that as he and his wife did not live happily together, he ought 
not to be allowed to claim the remnant of her estate, but 
should permit it to be enjoyed by their dutiful children. 

There is no error. The interlocutory order of the Court 
below is affirmed. This opinion will be certified. 


Per CuriaM. Decree below afftirmed.. 


WM. P. GRIMSLEY and others against TRAVIS E. HOOKER and others. 


Where an insolvent person purchased a stock of goods ina distant market 
and immediately, on getting home, conveyed them in trust, partly to. se- 
eure a feigned debt, and stipulated in the deed for his possession of them, 
for sixteen months, without any explanation or reason given to rebut the 
presumption of fraud arising from such provision, held, that the deed was 
void as against creditors. 

A creditor, in order to reach property which has been fraudulently conveyed, 
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must take hold of the property by getting a judgment and seizing it under 
an execution. A second conveyance to such creditor, or for his benetit, by 
the fraudulent grantor, will give no lien or title to the property. 

Where, after a creditor had commenced an action, and before he could get a 
judgement, a trustee in a fraudulent deed of trust sold the property, and put 
it out of the reach of the execution which afterwards issued, held, that such 
trustee was liable to the judgment creditor, to the amount of the property 
sold by him, 


Cause removed from the Court of Equity of Greene County. 


In the month of August, 1858, Tilman H. Dixon, by exhib- 
iting forged letters of recommendation, obtained a credit, and 
purchased in the city of New York, goods to the amount of 
four or five thousand dollars from the several firms who are 
plaintiffs and defendants to this suit, all on time. He return- 
ed directly to Hookerton, his place of residence, in Green 
County, in this State, and soon after his arrival, to wit, on the 
day of September in the same year, made a deed in trust 
of the whole stock thus purchased in New York to the de- 
fendant Travis E. Hooker. The said deed of trust recited all 
the debts which he had lately contracted in the city of New 
York, also several which he owed in the neighborhood where 
he lived; among these latter, was'a debt of $850 to the trustee, 
Travis E, Hooker, and in the said deed it was provided that, 
‘if the aforesaid debts, and every. part thereof, together with 
the lawful interest that may have accrued on the same, shall 
not be fully paid off and satisfied on or before the Ist day of 
January, A. D., 1855, then, and in that case, it shall be law- 
ful, and it shall be the duty of the said Travis E. Hooker, 
trustee, being thereunto required by three or more of the 
creditors named in the first class,” to advertise and sell the 
said goods, either for cash or,solvent bonds carrying interest 
from the date. It is then provided that the several debts due 
in the neighborhood, including. that to Travis E. Hooker, the 
trustee, should form the jirst class, and be paid in the first in- 
stance. Afterwards, that the several debts due to the New- 
York merehants,. Bruce & Co., Mathews, Lewis & Co., and 
Farnham, Davis & Co., should form a second class, and be 
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paid in the next instance ; and then, that the debts due to the 
other New-York merchants, Byrd & Co., Treadwell & Gould, 
Carrington & Orris, Rankin & Duryee, Mayhew & Co., Mc- 
Farland & Bragg, and -Wesson & Co., should form a third 
class, and be paid accordingly. 


This deed in trust was made without the knowledge or ap- 
probation of the New-York merchants above named, and 
never was, In any way, put in use, set up or relied on, by the 
plaintiffs in this cause. The debt of $850 mentioned as being 
due to the trustee, except as to the sum of $50, was nota true 
debt, but entirely feigned. 


The plaintiffs, Wm. Byrd & Co., Carrington & Orris, and 
Wesson & Co., caused suits at law to be commenced against 
Dixon, returnable to the November Term, 1853, of Greene 
County Court, and had him arrested. Shortly thereafter, the 
' defendant Hooker, to wit, about the 25th of January, 1854, 
took possession of the stock of goods which remained on 
hand, and sold them at auction for about $1030. He also 
took possession of the notes and accounts due to Dixon for 
the goods sold by him. 


On the 28th of January, 1854, Tilman I. Dixon, executed 
another deed in trust in favor of those merchants who had 
caused him to be arrested, and of the plaintiff Grimsley, who 
had become Dixon’s bail in these cases, and who also had a 
claim against him for five hundred dollars, which was not in- 
cluded in the former deed in trust. This deed conveys the 
money and effects in the hands of Hooker, the former trustee, 
also varions accounts on persons owing Dixon. It provides 
for the payment of these claims of Byrd & Co., Carrington & 
Orris, Wesson & Co., and W. P. Grimsley ; also for the indem- 
nity of Grimsley, as the bail of Dixon. Very soon after this 
latter deed in trust was made, Dixon absconded, and has never 
returned to the State. At the next term of Greene County 
Court, Feb. 1854, the plaintiffs obtained judgments for their 
debts as follows: Grimsley, for $501,28 ; Wseson & Co., for 
$109,21; Wm. Byrd & Co., $496,21; Carrington & Orris, for 
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$179,66. Executions were taken out and given to the 
sheriff, who returned thereupon nudla bona. 

The prayer of the plaintiffs’ bill was to set aside the first 
deed as fraudulent and void; to set up the seeond deed, and 
to hold the trustee to an account for the proceeds of the sale 
of the goods, and for the money collected, or which might 
have been collected ; also for general relief. 

The defendants answered, insisting. upon their different 
views of the facts, but it is not deemed important to state 
them. There were replication and proofs, and the cause be- 
ing set down tor hearing, was sent to this Court for trial. 


Dorteh, for plaintitfs. 
Lodman and Stevenson, for defendants. 


Pearson, J. The deed of trust executed by Dixon to 
Hovker, is fraudulent and void as against creditors. To say 
nothing of the forged letter of recommendation, and the other 
circumstances which throw suspicion upon the whole transac- 
tion, the deed of trust allows the debtor to retain possession 
of the goods for more than a year, and there is no evidence 
tending to explain this badge of fraud, or to rebut the pre- 
sumption that the debtor was allowed to retain possession for 
his own use, and, in the mean time, the deed was intended as 
a cover to protect the property and keep it out ot the reach 
of creditors. Indeed, the insolvency of. the debtor, the na- 
ture of the goods, being ordinary merchandise, readily put 
out of the way, the feigned debt of $850 to the trustee, and 
all the cireumstances, make out a case of bare-faced fraud. 
Tlardy v. Skinner, 9 Ire. Rep. 191; Hardy v. Simpson, 13 
Ire. Rep. 182; Jessup v. Johnson, 8 Jones’ Rep. 335. 

The plaintiffs cannot take the benefit of the deed of trust 
subsequently executed by Dixon to secure them, without al- 
lowing the true debts, set ont in the deed to Hooker, to be 
first paid; for that deed, although void as to creditors, is 
good between the parties, and Dixon had nothing at the time 
he executed the last deed excepting his resulting trust. Itistrue, 


8 IN THE SUPREME COURT. 


Grimsley v. Hooker. 


the plaintiffs are creditors, and this deed was made to secure 
them, but under it they derive title from Dixon, and of course 
get nothing, for he had nothing except the resulting trust. A 
creditor, in order to reach property which has been conveyed 
by a fraudulent deed, void as to him, must “take hold” of 
the property by getting judgment and having it seized under 
execution. Until that is done, the debt is merely personal 
and gives no lien or title to the property. This is settled by 
all the cases. See Green v. Kornegay, 4 Jones’ Rep. 66, de- 
cided at this term. A deed from the debtor will not answer 
the creditor’s purpose. He must reach the property by a ti- 
tle paramount to that of the fraudulent donee. 

But the case discloses other facts which give the plaintiffs 
‘an equity to hold the defendant Hooker to account for all the 
property which he took into his possession and sold, and the 
debts which he collected, or might have collected, and in this 
view of the case, the fraudulent deed; and the debts therein 
set forth, will be put out of the account, and such debts only 
will be considered as were reduced to judgments, and upon 
which execution issued. The plaintifis took judgments and 
issued executions, which would have been levied on the pro- 
perty so as to give them “a hold on it,” but for the fact that 
lfooker sold all the property, which he was enabled to do by 
reason of the fraudulent deed, before executions could be issued. 
This was a wrongful act of Hooker, and a Court of Equity, 
acting upon the maxim that no man shall take advantage of 
his own wrong, will consider the plaintiffs’ right to be the 
same as if they had cansed the executions to be levied. To 
subserve the ends of justice, Equity will consider that done 
which ought to have been done. This is a familiar maxim ; 
and, on the same principle, unless the rights of innocent per- 
sons be affected, Equity will consider that as not done which 
ought not to have been done. In other words, it will deal 
with the parties as if the wrongful act had not been done. 

There will be a reference for an account. 


Perr Curiam. Decree accordingly. 
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SAMUEL 8. SIMMONS and others against BENJAMIN A. SPRUILL. 


The statute of frauds does not require a contract for the sale of land to be 
under the seal of the party to be charged therewith. 

In a covenant to sell land, it is sufficiently certain to describe it as the land 
“ whereon the vendor resides,” or as the “ A. B. farm,” provided the tract 
thus called, is capable of being otherwise sufficiently identified. 

When, by the terms of a covenant to CON land, it is provided that the 
vendor is “to make adeed when called for,” the vendee may demand a deed 
before the purchase-money is paid. 

Where, however, the vendee has sought the aid of the Court, and it appears 
there is danger of the purchase-money being lost by his msolvency, the 
Court will not permit him to receive his deed, until the money has been 
paid, or tendered. 


CausE removed from the Court of Equity of Tyrrell county. 

Benjamin A. Spruill, being seized in fee of a tract of land 
in Tyrrell county, sold the same to the plaintiff Samuel S. 
Simmons, and executed, in writing, the following receipt and 
undertaking, viz: “ eee ed of S. S. Simmons three thousand 
three hundred dollars, in full payment of the tract of land 
whereon I live, known as the William Wynn farm; and I 
bind myself and my heirs to make him a deed for the same 
when called for.” Dated October 24, 1853, and signed by the 
said B.A. Spruill. 

Simmons afterwards conveyed his interest in this land to 
the other plaintiffs, Latham II. K. Spruill and Pettigr "ew, 
upon certain trusts mentioned in the deed to them, and, pur- 
suant thereto, they prepared a deed of conveyance to them in 
fee simple for the said land, (the same having been surveyed 
in the mean time,) and requested that he should sign it, and 
proposed at the same time, if he preferred making the deed 
to Simmons, as required by the words of the contract, they 
would prepare a deed for that purpose, but the defendant de- 
clined to execute either. The prayer is for a specific per- 
formance of the contract. 

The defendant, in his answer, insists that for the want of 
a seal to the said receipt, and for the reason that it does not 
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contain any description, by quantity or boundary, of the land 
in question, he cannot be compelled to make a deed therefor. 
In these respects, he says, he claims the benefit of the statute 
of frands to the same extent as though it were specially pleaded. 
IIe says further, that although he gave the above receipt 
as for money, yet, in fact, no money was paid him, but plain- 
tiff transferred to him certain notes on other persons for part 
of the amount, and gave his own note for the balance. De- 
tendant admits, however, that all these notes have been paid, 
except a balance of $68,75, due on Simmons’ individual note. 


The defendant says further, that he purchased from one 
Basnight, notes on 8. $. Simmons, which had been given for 
a tract of land, to the amount of thirty-eight hundred dolars, 
and took the same by endorsement, withont recourse on Bas- 
night; that since this purchase, Simmons has become insol- 
vent for a very large amount, and has made deeds of trust of 
all his property for the benefit of his other creditors, except- 
ing him, and says unless he can retain a lien on the William 
Wynn tract of land for his debts, he will lose the whole. Se 
insists that he has a right to be substituted to the condition of 

Jasnight in regard to the land sold by him to Simmons. 


The cause was set for hearing on the bill and answer, and 
sent to this Court by consent. 


TTeath, for plaintifts. 
Winston, Jr., and Smith, for defendant. 


Nasu, C. J. The complainants are entitled to the relief 
they ask for. The case is before us upon the bill and answer, 
and isasimple one. 8. 8S. Simmons purchased from Ben- 
jamin A. Spruill a tract of land whereon he lived, called the 
William Wynn farm, for the sum of $3800, and the defend- 
ant executed at the same time a receipt in full for the pur- 
chase-money, and bound himself and his heirs “ to make him 
a deed for the same when called for.” The defendant denies 
that he is bound to make any deed to 8. S. Simmons: 
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first. Because the instrument set forth in the bill, and which 
he admits is a correct copy, is not under seal. | 

Secondly. Because the instrument does not contain any de- 
scription, by quantity or boundaries, of the land in question. 

‘The first objection is not valid. The statute of frauds does 
not require a.contract to convey lands to be under the seal of 
the vendor, but it does require “the contract, or some niem- 
orandim or note thereof, to bd put in writing, and signed by 
the party to be charged therewith,” &c.; Rev. Stat. ch. 50, 
sec. 8. The act in this case has been complied with. 

The second ebjection is equally insufficient. The land sold 
has two descriptions: /%st, the land on which Benjamin A. 
Spruill then lived; Secondly, the William Wynn farm. Jd 
certum est quod certum reddi potest. The bill states that the 
plaintiff S. S. Simmons had the boundaries of the William 
Wynn farm, or land, surveyed, and the Dill sets forth the 
boundaries and the quantity of land, to wit, 200 acres. In 
his answer, the defendant admits hat the William Wynn land 
is correctly described in the bill of complaint. With what 
propriety this objection is made, we cannot perceive. 

_ The instrument set forth in the bill, states the -price of the 
land and acknowledges full payment thereof atthe time. The 
answer denies that any money was paid, but acknowledges 
the transfer to him by 8. S. Simmons of notes upon others for 
the larger portion of the purchase-money, and his note for the 
balance, and that the defendant has collected all the transfer- 
red notes, and all the money upon Simmons’ own note, except 
$63,75, which is still due and unpaid. In the argument, it 
was contended, that the instrument set forth ought to be con- 
sidered in the nature of a bond to make title when the pur- 
chase-money was paid, and therefore that the defendant had a 
lien upon the land, and the Court of Equity will not decree a 
conveyance until the whole purchase-money is paid. The 
instrument set forth, cannot be considered in the nattre of a 

bond to make title. The parties themselves, have, in the in- 
strument, agreed when the title was to be made, to wit, 
‘when called for,’—not when the purchase-money was paid. 
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In England, it is a well-established principle of Equity, that 
when a conveyance is prematurely made before payment 
of the price, the money is a charge upon the estate in the 
hands of the vendee. ‘This doctrine has been repudiated in 
this State; Womble v. Battle, 3 Ive. Eq. 182; flenderson v. 
Burton, Ibid. 259. But, even in England, this equitable lien 
may be lost, if, from the contract, it appears that the parties 
did not rely upon it; Adams’ Equity, 285. No such ques- 
tion can arise here. The parties have, in their contract, told 
us when the title was to be made, i. e., when called for. The 
plaintiff S. S. Simmons did call npon the defendant to make 
him a title to the land, at the same time tendering to him a 
conveyance of the land to be executed by him. This he re- 
fused to do. 

The contract, as set forth in the instrument, not creating 
any lien upon the land for the purchase-money, much. less 
can it create any lien for the payment of notes subsequently 
acquired by the defendant on Simmons. 

Several other questions were brought to our notice, as 
growing out of the contract, but as they are no ways impor- 
tant in deciding the case upon the view we have taken of it, 
we do not notice them. ‘ 

The plaintiffs are entitled to a decree for the conveyance 
of the land in question to 8. S. Simmons from the defendant ; 
but, as it appears that a small portion of the purchase-money 
is still due, the plaintiffs, before recciving the conveyance 
trom the defendant, must tender to him, or pay him, the 
amount so due. Both the bill and answer state the amount 
to be 865,75; but the parties can have a reference to the mas- 
ter to ascertain the exact sum so due, in principle and inter- 
est, if they desire it. 


PER Curiam. Decree accordingly. 
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AMOS STACK and another, administrators of ABEL STACK, against 
J. WILLIAMS and others, 


Where an administrator was compelled by a judgment of Court to pay over 
the assets in his hands to the next of kin, not being aware, at the time such 
judgment Was entered against him, of an outstanding claim upon the assets, 
which he was compelled afterwards to discharge out of his own funds, a 
Court of Equity will relieve him, although he took no refunding bond. 


Cause removed from the Court of Equity of Union County. 


Abram Williams, the intestate of the plaintiffs’ intestate, 
conveyed in fee simple by deed of bargain and sale, a tract 
of land lying in Chesterfield District, in the State of South 
Carolina, to one Christopher Dees, with a covenant of quiet 
enjoyment. Afterwards, certain parties in the State of South 
Carolina, set up title toa part of the premises so conveyed, 
and instituted an action in that State against the said Dees 
for the recovery of the same. Previously to the institution 
of this suit, having received information that it would be 
brought, the plaintiffs’ intestate applied to Williams to defend 
the same, and, as he alleges in his bill, he, Williams, agreed 
that, if Dees would defend the action, he would indemnify 
him against all costs and expenses which he might incur in 
so doing. Dees did make a defense to the action, which 
was afterwards brought in the South Carolina Court, 
where it pended for several years, and was not determined 
until after the death of Williams, when a recovery was had 
therein against him for $259,31. Dees then brought suit in 
Union Superior Court against Abel Stack, the administrator 
of Williams, not only for the amount recovered, but for other 
large sums laid out and expended in making defense to this 
action in South Carolina, in all of which he averred that he 
had promised to indemnify and save him harmless. Stack, 
the defendant in this action, suffered a judgment by default 
to be entered against him, which was afterwards executed, 
and damages to the amount of $528,20 were assessed against 
him. 
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Before the commencement of this suit against the adminis- 
trator, Abel Stack, he had settled with the next of kin of his 
intestate, and, under a judgment against him to that effect, 
had paid over all the assets in his hands to the guardian of 
these distributees, they being infants, so that he was obliged 
to pay the whole of this recovery out of his own funds. 

The bill alleges that, because of the infancy of the defend- 
ants, and because of his not apprehending any such claim 
against the estate, the plaintiffs’ intestate took no refunding 
bond. 

The defendants are the heirs-at-law, and the next of kin, of 
the intestate, Williams, and the prayer of the bill is, that, out 
of the estate of the said Williams in their hands, they re- 
fund to him what he has been compelled to pay. After this 
suit was brought by Abel Stack, he died, and the present 
plaintifis, as his administrators, were made parties. 

The defendants insist that it was the duty of their father’s 
administrator, Stack, to have ,resisted the recovery made by 
Dees in the Superior Court of Union County, and that by 
permitting a judgment by default to be entered against him, 
he showed that he was acting in collusion with the plaintiff 
Dees. 

There were replication and commissions. Proofs were tak- 
en; and the cause being set down for hearing, was sent to this 
Court by consent of parties. 


Wilson and Jones, for plaintiffs. 
Ashe, for defendants. 


Barrix, J. An executor or administrator who parts with 
all the assets of his testator or intestate by the payment of 
legacies, or by a distribution among the next of kin, without 
taking refunding bonds, and afterwards is compelled to pay 
an outstanding debt out of his own funds, is not entitled, as a 
matter of course, to relief in Equity. It is his duty to keep 
regular accounts, and to retain the assets, or at least a suftici- 
ency of them, in his hands, until all the known or apprehend- 


DECEMBER TERM, 1856. 15 


Stack v. Williams. 


ed debts are paid, and, even then, to take from the legatees, or 
next of kin, to whom he delivers over the residue of the assets, 
refunding bonds, for the benefit of such creditors as may still 
have valid claims against the estate. Rev. Code, ch. 46; see. 
24, ‘To give relief to persons who have failed to perform their 
duty in these respects, would be to encourage such neglect, 
and to beget carelessness in the management of dead men’s 
estates. <Alewander v. How, 2 Jones’ Eq. Rep. 106. But 
there are cases which form an exception to the general rule, 
and which, from their peculiar circumstances, will entitle the 
executor or administrator to call upon the legatees, or next 
of kin, by a suit in this Court, to refund. If debts be after- 
wards made‘to appear, or liabilities to exist, of which he had 
no notice, and could not have had any reasonable expectation, 
when he parted with the assets, or, if without any fault on his 
part, the assets retained for the payment of debts have been lost 
or destroyed, these matters, arising subsequently to his settle- 
ment with the legatees or next of kin, may entitle him to this 
relief. Marsh v. Scarboro, 2 Dev. Eq. Rep. 551. 

The present case falls manifestly within the principle of 
one of the exceptions. The plaintiffs’ intestate was compell- 
ed by a judgment, to settle with, and pay over to, the next of 
kin of his intestate,. Abram Williams, all the assets in his 
hands. A suit was instituted about this time in another State, 
against the vendee of his intestate, for a part of a tract of land, 
which the latter had sold, and a recovery was had therein 
two or three years afterwards. The vendee then sued fhe 
administrator in this State, upon a promise made by his in- 
testate, that if the vendee would defend the suit in South 
Carolina, he would pay all the costs and charges to which he 
might be subjected on account thereof. This latter suit was 
suffered to go by default, and, upon an enquiry of damages, 
the plaintiff therein recover ed the amount which the admin- 
istrator paid, and his representatives now seek to recover from 
the next of kin by the present suit. In the deed from the in- 
testate, Williams, there was a covenant of quiet enjoyment, 
upon which his administrator was undoubtedly liable, and as 
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it does not appear, from the proofs, that he had notice of that 
liability at the time when he settled with the next of kin, or 
rather at the time when he had an opportunity to defend their 
suit against him, he has a clear equity to have a decree for the. 
amount recovered against his intestate’s vendee in South Car- 
olina. 

But in the suit against the administrator in this State, which 
he permitted to go by default, by omitting to plead to it, a. 
much greater sum was recovered against him. That recovery 
is alleged by the defendants in their answer, to have been 
collusive, but they have not-furnished us with any sufficient 
proof of it. The judgment against the admistrator, however, 
is not evidence against them, except as to its amount, because 
they were not parties tothe suit. The burden of the proof, 
ther, is upon his representatives, to show that the recovery 
was proper. This they have not dcne by the proofs now on 
file, except as to the amount recovered against the vendee in 
South Carolina. There is, indeed, some testimony tending to 
show, that the intestate, Williams, had made a parol engage- 
ment to be responsible for something more than what he was 
liable for on his covenant of quiet enjoyment. We are not 
satisfied, however, from that testimony, that the damages re- 
covered of the administrator, were just and proper, and his. 
not pleading to the action, creates some suspicion against him.. 
Under these circumstances, we think a further enquiry ought 
to be made by a commissioner of this Court, to ascertain, as. 
nearly.as he can, what is the true amount for which the plain-. 
tiffs’ intestate was liable, as the administrator of Williams, 
upon the contract made by Williams with his vendee, rela- 
tive to the defense of the suit in South Carolina. An order 
may be drawn for that purpose; and the cause will be re- 
tained for further directions upon the coming in of the report 
of the commissioner. 


Per Curiam. Decree accordingly. 
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AARON ELLIOTT and others against JOSEPH H. POOL and others. 


Where the trustee of an insolvent purchased the trust property at his own 
sale, and procured the decree of a Court of Equity to validate such purchases, 
without making the unsecured creditors (who alone were really interested) 
parties to the suit, he will not be protected by such decree, but, at the in- 
stance of such creditors, the property will be decreed to be resold. 


Cause removed from the Court of Equity of Pasquotank 
County. 


Jesse L. Pool being greatly embarrassed with debt, and, as 
it afterwards appeared, being in fact insolvent, on the 30th 
of January, 1841, executed a deed in trust to the defendant 
Joseph H. Pool, which was duly registered, conveying to him 
a large real and personal estate, consisting of the tract on 
which he resided, containing 350 acres; also, an interest in a 
steam mill in the town of Nixonton, nineteen slaves, and all 
his stock of horses, cattle, sheep and hogs, all his farming 
tools, all his household and kitchen furniture, being in fact 
all he owned, in trust, that he should, when he might deem 
proper, advertise and sell the same, either for cash or upon a 
eredit, and apply the proceeds of such sale to certain debts, 
recited in the deed, to which the said Joseph H. Pool was 
surety, and in the second place, to pay off a debt to one John 
Pool, and if, after discharging these liabilities, there should 
be a residue of property, the same was to be te-conveyed to 
Jesse L. Pool. In the year 1842, Jesse L. Pool died, and the 
defendant George D. Pool was appointed his administrator 
with a will annexed, but no assets came to his hands, either 
then or afterwards. 


Shortly after the death of Jesse L. Pool, the defendant Jo- 
seph HH., as trustee, advertised the property conveyed to him, 
for sale, and did make sale of the same. Much of this pro- 
perty, embracing all the real estate and the steam mill, also 
thirteen of the slaves, was bought by the agents of the trus- 
tee for his use and benefit, and the title being first conveyed 
tosuch agent, was conveyed back to him, and he immedi- 
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ately took possession thereof, and has retained and used it 
ever since. 

The plaintiffs aver that this sale was at a great sacrifice, 
and that if it had been fairly conducted, it would have pro- 
duced enough to pay the other creditors, among whom were 
the plaintiffs, as they showed by divers court-judgments, ex- 
hibited in the cause. 

The prayer of the bill is that the property bought in by the 
defendant be resold, and that an account be taken of the de- 
fendant’s administration of the said trust generally. The ad- 
ministrator cum testamento annexois a party defendant to the 
bill. 

At the Spring Term, 1843, of Pasquotank Court of Equity, 
the said trustee, Joseph H. Pool, filed a bill against the in- 
fant heirs-at-law of Jesse L. Pool, to which an administrator 
with the will annexed, afterwards appointed, was also made 
a party, setting forth that he had, for the purpose of prevent- 
ing a sacrifice of the property, purchased the plantation, 
steam-mill, and divers slaves, (setting out the names and 
prices,) and that the sale was fair and for full prices. He 
‘proposes to surrender the said property to these infants, and 
to the personal representative of J. L. Pool, on being repaid 
the amount of his purchase, and he prays that these parties 
may be put to their election thus to redeem the property, or 
to stand concluded by this proceeding. An answer was filed 
by the administrator, professing to be satisfied with the sales, 
and answers pro forma were put in for the infants; and the 
matter being referred to a commissioner, he reported that the 
sales of the land were fair and for full value. It was there- 
fore decreed that, as the personal representative of the estate 
professed to be satisfied that the price for which the per- 
sonal property was sold was a fair one, that he be perpet- 
ually enjoined from setting up title to the same; and as the 
commissioner had reported’the same as to the land, that the 
heirs-at-law should be enjoined from making claim to the 
land. 

This proceeding in the Court of Equity of Pasquotank is 
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relied on, in the answer, as a bar to the plaintiffs’ claim. There 
were replications, commissions and proofs. 

The cause was set down on the bill, answers, exhibits, for- 
mer orders and proofs, and sent to this Court by consent of 
parties. 


Moore, for plaintiffs. 
Heath, Smith and Pool, for the defendants. 


Pearson, J.. The defendant Joseph Pool admits that he 
was liable to account for all the property purchased by him, 
directly or indirectly, at the sale made by him, as trustee, 
under the deed of trust executed by Jesse Pool; but he in- 
sists that he is protected by the decree which he obtained in 
the bill filed against George Pool, the administrator, and the 
heirs-at-law of the said Jesse ; and he prays to have the same 
benefit of that decree as if it were specially pleaded in bar of 
the plaintiffs’ Equity.’ So, the only question is in respect to 
the force and effect of that decree. 

The defendant says “he was advised by an eminent mem- 
ber of the bar to institute the proceeding referred to, against 
the personal and real representatives of the maker of the deed 
of trust, being told by him that his purchases were ¢nvalid 
and <legal, at the election of the parties interested in the 
trust, who could either charge him with his bids, or compel 
a resale, should property advance. He accordingly filed the 
bill to compel the parties to make their election, which was 
done in good faith, to relieve himself from the erhbarrass- 
ment of his position, by which he might suffer, and could not 
gain, and he is now advised that this was a proper and right- 
ful course on his part.” 

. As the estate of Jesse Pool was greatly indebted, over and 
above the debts secured by the deed of trust, his personal 
and real representatives had, in truth, no interest to call for 
an. account of the trust fund. The persons really interested 
were the creditors not secured by the trust. Their debtor 
‘was entitled to the resulting trust or surplus, after the pay- 
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ment of the secured debts; and this trust they had a right to 
reach, and “to work out their equity” through the represen- 
tatives of the deceased debtor. Had they been made parties 
to the bill of the trustee, there would have heen some show 
of justice in the proceeding; but to call upon the administra- 
tor and heirs-at-law, who were not interested in the matter, to 
make an election whereby to deprive the creditors of the de- 
ceased debtor of their right to subtect this resulting trust, and 
to avail themselves of all incidental equities growing out of 
the znvalid and 2llegal acts of the trustee, was a mere farce. 

That.a trustee can “relieve himself from the embarrass- 
ment of his position,’ growing out of a breach of duty, or 
fraud on his part, (for such the law considers it,) by putting 
any one to an election, is a novel application of that doctrine, 
for which no authority has been cited, and no reason eould be 
assigned. 

A mortgagee has a right to call upon the morgagor cither 
to pay the debt, or have his equity of redemption foreclosed. 
This is put on the ground that the mortgage is only a security 
for the debt, and the mortgagee, being in no default, is not 
obliged to wait upon the pleasure of the debtor; but this 
principle has no sort of application to the case of a trustee 
who is in default, and has made himself liable by a breach of 
duty. The only mode of relief left open for him, is to make 
retribution by acting honestly, and having a fair, open sale 
of the property, so as ¢o get it out of his hands. It is not for 
him to say that he will keep the property, unless the parties 
interested elect to have a re-sale. 

If the creditors not secured by the deed of trust had been 
made parties to the bill, and offered no objection to the de- 
cree, possibly their rights would have been concluded by- it; 
but it cannot be seriously contended that their rights are af:- 
fected by a decree, in which the administrator and heirs-at- 
law of the debtor are madé to surrender, without any consid- 
eration whatever, rights in which they had no interest, but 
which were valuable to creditors. 

There will be a reference to take an account of the trust 
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fund, in which the trustee will be charged with the property 
actually sold by him at publie sale, at the prices bid for it, 
and credited with the debts secured in the deed of trust which 
he has paid off. The trustee will also be charged with the 
present value of such of the trust property as he still has in 
his possession, together with the rents and profits thereof. 
He will also be charged with such of the trust property as he 
has since resold at the prices obtained, together with the rents 
and profits up to the time of such resale; and he will be en- 
titled to interest upon such amount of the trust debts paid by 
him, as may exceed the amount of the proceeds of the proper- 
ty sold. 

In reference to the steam-mill and the slaves, which the 
trustee conveyed to his father, John Pool, at the amount bid 
for them, there is evidence that that was not the real value; for 
they were atterwards sold for donble the amount, including 
some smallrepairs. The trustee willbe charged with the actual 
value of this property at the time he made the private sale to 
his father; and the cause will be retained for further direc- 
tions. 


Per Curiam. | Decree accordingly. 


WILLIAM FAIRLY agaizst ARCHIBALD PRIEST and another. 


A. bill is not multifarious because if alleges title to the same fund in two dif- 
ferent rights, to wit, as administrator and as next of kin. 
A demurrer which is bad in part is bad in the whole, 


Cause brought from the Court of Equity of Richmond Coun- 
ty by appeal. 

The bill alleges that the plaintiff is the illegitimate son of 
Flora Priest, who afterwards intermarried with Daniel Lytch ; 
that Angus Priest, her father, devised and bequeathed as fol- 
lows: “J give and bequeath to my daughter, Sarah Priest, 
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my negro boy Tom, and to my daughter, Flora Priest, my ne- 
gro boy Wilson, and to my daughter Elizabeth Priest, my ne- 
gro boy Allen ; and my will and desire is, that my negro wo- 
man Sylvia remain on the plantation as the common property 
of my son Archibald Priest and his three first-mentioned sis- 
ters, as long as any of them remain unmarried here; and 
should they all, at any time, marry or leave the place, then 
to be equaily divided between them; and, in regard to the 
future increase of my negro woman Sylvia, my desire is that 
her first child be given equally to my three grand-children, 
Daniel Snead, AnnaSnead, and Mary Snead; that her second 
child be given to my daughter Sarah, and all her future chil 
dren belong equally to my son Archibald and his three sisters, 
Plora, Elizabeth and Sarah. My will and desire is, that the 
whole of my stock, not already mentioned, of horses, cattle, 
hogs and sheep, household furniture, and all the goods and 
chattels which I possess, shall be owned and possessed by iny 
three first-named daughters and my son, Archibald Priest, in 
common, except one cow and calf, which I direct to be given 
tomy grand-son, Willam Fairley; and should my son, Ar- 
chibald Priest, or either of my three first-named daughters, 
die intestate, or without heirs of their own body, the estate of 
the deceased person or persons to be inherited by the surviv- 
ing ones of them alone, or their legitimate heirs ;” that previ- 
ously to the marriage of the said Flora with the said Daniel 
Lyteh, which occurred in the latter part of the year 1841, 
they entered into a marriage contract, dated in October of 
that vear, by which they conveyed to the defendant, Archi- 
bald Priest, all the property bequeathed to the said Flora by 
the said Angus Priest, to wit, “ one negro boy named Wilson, 
and feather-bed and furniture, and all the other property to 
which she might in future become entitled, according to the 
Jast will and testament of her father, in trust for her and her 
heirs, forthe sole benefit and advantage of the said Flora 
Priest and her heirs, during her natural life, and, after her 
death, to descend to, and be enjoyed by, the heirs of the said 
Flora, in the same manner as if she had remained single and 
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unmarried ;” which contract was duly proved and registered ; 
that the said Archibald Priest accepted the trust, and un- 
dertook to discharge the same. 

The bill further alleges, that Elizabeth Priest died intes- 
tate in the year 1853, whereby her interest vested in her 
brother Archibald, and two sisters, Flora and Sarah; that 
about ten days thereafter, the said Flora died alan pos- 
sescadl of the said slave Wilson and m Any other articles of 
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personal property, which she held by virtue of her father’s 
will, and of the marriage settlement, though the legal title 
of this property was in Archibald Priest, as trustee, and 
that the plaintiff administered on her estate. 

Lhe bill further alleges that Sylvia had, besides her first 
ehild, which was bequeathed to the Sneads, six others, all 
of wie) are in the possession of the defendant, Archibald, 
having been surrendered to him by the husband, Daniel Lytch; 
that he claims the same as belonging to himself and the said 
Sarah, in absolute right, and refuses to account, as trustee; 
that the plaintiff, in his character of administrator, and in his 
individual right, demanded his mother’s interest in the said 
property, which was refused by the defendant. 

Plaintiff, in his bill, sets forth his claim as the next of kin 
of his mother, to whom, he insists that, by the provistons of 
the said marriage contract, he tis entitled to sueceed. He 
also alleges his right, as her administrator, to the property. 

Sarah "Priest and the said Archibald Priest are made de- 
fendants. 

The prayer of the bill is for an account and settlement of 
the trust. 

The defendants demurred, and the Court below sustained 
the demurrer, from which judgment the plaintiff appealed. 


Kelly, for plaintiff. 
Leitch, for defendants. 


Pzarsoy, J. The bill is not multifarious. The plaintift 
claims the same fund in two rights: First, in his own right, 
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and secondly, as administrator of his mother, of whom he is 
the next of kin. So, it was proper to allege both titles; for 
if one fails, he may entitle himself to a decree under the other, 
and thus put an end to the litigation. It may be that Daniel 
Lytch will be a necessary party for the purpose of having his 
disclaimer set out in a manner to conclude him; but as the 
bill alleges a disclaimer on his part, which, at this stage of 
the proceeding, is adinitted by the demurrer, that objection 
is not fatal. 

In respect to the original share of the plaintiff’s mother, 
there will be an interesting question of construction ; but it 1s 
not necessary to enter upon it at the present time, for there 
is no doubt that the plaintiff is entitled to the share which ac- 
erued to his mother, as one of the survivors, upon the death 
of Elizabeth Priest, intestate and without issue. //2lléard v. 
Kearney, Bus. Eq. 221; Payne v. Benson, 38 Atk. Rep. 78. 
The demurrer being bad, as to this part, is bad as to the whole. 
This is a well-settled rale of Equity pleading. Adams’ kq. 
335. 

There is error. The demurrer is overruled, and the defend- 
ants required to answer. 


Per Curiam. Decree accordingly. 


FREDERICK C. MILLER against J. B. CHERRY and others. 


1, Where there is a provision in a deed of trust, that certain debts, naming 
them, are to be paid, and a further provision, that the debts shall be paid 
as they fall due, and some of the enumerated debts are due at the time of 
making the deed of trust, these latter are to be paid. 

2, Where a surety assents to a deed of trust, which gives him a preference 
over other sureties as to a large part of his habilities, and is insisting on 
this preference against other sureties, he shall not be permitted to dimin- 
ish the fund, which, in part, consisted of a debt due by himself to the maker 
of the deed, by setting it off with other liabilities to him, not secured by 
the deed, 
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5. Where, a debt was truly described in a deed of trust, m every essen- 
tial particular, execpt by its date, it will be permitted to come in, and will 
be considered as running to maturity from its true date, and not from the 
mistaken date set out in the deed of trust. 

4, Where there are contradictory descriptions given of a thing, that descrip- 
tion will be adopted, which, in its nature, is least lable to error. 


Causse removed from the Court of Equity of Bertie county. 
Willie G. Clary and B. J. Spruill, for several years before 
the year 1854, carried on the business of merchandise in the 
town of Windsor, under the name of Clary and Spruill. In 
that year, (1854) Clary died, and the business devolved on 
Spruill as surviving partner. On the 10th of February, 1855, 
finding the affairs of the partnership hopelessly insolvent, the 
latter, as surviving partner, executed a deed in trust to the 
plaintiff, Miller, and to Joseph bB. Cherry and Samuel 3B. 
Spruill. They all accepted the trust, but shortly afterwards, 
Cherry and 8. B. Spruill made a power of attorney, whereby 
the sole execution of the trust was committed to the plaintiff. 
The deed in trust conveyed large lots of staves, lying at dif- 
ferent wharves and landings, and all the debts due to the late 
firm of Clary and Spruill, whether due by note, bond or ac- 
count, with power and authority to ship the staves, and to 
collect the debts in the name of the surviving partner. The 
deed provides for the payment of a large number of debts 
which are specified. After this enumeration, it contains these 
words: “ All which debts, shall be paid in the orderin whieh 
they become due.” Some of the debts, amounting to about 
$5100, were already dne. Some fell due in a few days after 
the execution of the deed in trust, (0th of February, 1855,) 
and the remainder between that time and the 11th of April. 
The fund realised under the deed of trust, only arnounted 
to about $20,000, and would, if applied to the debts that were 
due, and to the others as they successively fell due, be exhausted 
by debts due and falling due before or on, the 10th of March. 
These first debts were chiefly those on which S. B. Spruill was 
the endorser. The defendant Joseph B. Cherry was on paper 
which fell due after the 10th of March, and the questions made 
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in his behalf were: Ist, Whether, as executed, it was not the 
meaning of the instrument, that all the enumerated debts were 
to be paid pro rata. 2nd. Whether if this were not so, the debts 
already due, could be taken into the list of debts to be paid, 
as in strictness, only the debts fo fall due in the future, seem- 
ed to be entitled to a priority. 

Samuel B. Spruill was indebted to Clary and Spruill for a 
store account, and, besides the several debts, secured by the 
deed of trust, he was liable for them on other debts not reach- 
ed by it. Ile insists that he has a right to have this deduet- 
ed from his habilities for them, without regard to the trust, 
and that it ought not to go in as a part of the fund. 

There was a draft described in the deed of trust, as being 
drawn by Benjamin J. Spruill, surviving partner, on Cherry, 
Cahill & Co, of Norfolk, Wa., for thirty-one hundred dollars, 
endorsed by William P. Gurley, and dated the seventeenth 
day of December, 1854, and having ninety days to run. There 
was a draft corresponding with this description, in every 
thing, except its date, which was the seventh of December, 
and it was insisted by Gurley that this was the draft intended 
to be deseribed, and that the variance wasa mistake. If this 
draft was allowed to come in as being sufficiently described, 
another question was, whether it would have to run from the 
Tth or 17th.. If from the former, it would fall due on the 7th 
ot Mareh, and wonld be reached by the funds realised under 
the deed in trust; if from the latter date, if would become 
due on the 17th March, and would not be secured at all. 

The firm of Cherry, Cahill & Co., was also insolvent. 

The bill was filed by the plaintiff, Miller, calling on the 
parties assuming these various positions, to interplead and 
have their conflicting claims settled by a decree of this Court, 
and prayed the Court to instrvet him in the discharge of his 
duties in the premises. 

Benjamin J. Spruill, Samuel B. Sprnill, Joseph B. Cherry, 
Solomon Cherry, James Cahill, were made parties, and sev- 
erally answered, insisting upon their claims as above stated. 
Teplication to the answers. 
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The cause was set for hearing on the bill, answers, exhibits 
and former orders, and sent to this Court to be heard. 


Winston, Jr., for plaintiff. 
B, FF. Moore and Smith, for defendants. 


Prarson, J. Ist. The deed of trust directs the payment 
of certain debts therein set out, and particularly described by 
stating the amount of each, to whom dre, low ie when due, 
and the date thereof, and concludes with these words—* all 
which debts shall be paid in the order tn which they become 
die,” 

The fund turns out not to be sufficient to pay all these debts, 
and the order of payment prescribed, works an inequality to 
the prejudice of the defendant Cherry, who is hable, as surety, 
upon some of the debts which are the last to fall due. He 
insists that the debts shall be paid pro rata, under the maxim 
that “equality is equity.” 

With every disposition to yield to the force of this maxim, 
we are unable to find any ground which will justify a depar- 
ture from the order of payment so expressly laid down. 

It wes then suggested that the words ‘* become due” look to 
the future, and, consequently, exclude those debts which were 
past maturity and already due at the date of the deed. 

We cannot give this effect to the words, because these 
debts are particularly enumerated as being among the debts 
which are to be paid, in the order in which they become due, 
which repels the idea that reference was made only to such 
debts as were not then due. 

2nd. At the time the deed of trust was executed, the de- 
fendant S. B. Spruill was indebted to Clary and Spruill for 
astore account. The detendant S. B. Spruill insists that he 
has the right to deduct the amount of this debt from the 
amount of his liabilities for Clary and Spruill, without regard 
to the trust. This debt, among others, is transferred to the 
trustee, to be collected and paid out as a part of the fund, in 
the order prescribed. At law, the action would be in the 
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name of Benjamin J. Spruill, surviving partner ; and Samuel 
3. Spruill, provided he has paid an equal amount of 
the debts for which he is Hable as surety, would have a 
right to extinguish this debt and bar the action by the plea 
of set-off. But the parties are in a Court of Equity, where 
other considerations are involved. To say nothing of the 
fact that the defendant Spruill has made no payment as sure- 
ty, and is, consequently, not as yet a creditor, there is the 
fact that the deed is made to him as one of the trustees, and 
the further fact that he is the person mainly interested and 
benefitted by its provisions; so, the question is, can he claim 
under the deed, and, at the same time, against it? We think 
it clear, in analogy to the doctrine of election, that while he 
is claiming under the deed, and insisting that the trust fund 
shall be collected and paid ont in the order prescribed, it is 
against conscience to set up a right by which the fund will be 
diminished, and the security, which was executed in pursu- 
ance of an arrangement between him and others, for their mu- 
tual benefit, defeated pro tanto. As he is so largely ben- 
efitted, we assume that he elects to claim under the deed, and 
it will be declared that the store account due by him, consti- 
tutes a part of the trust-fund, which he is not entitled to di- 
minish by way of set-off, or otherwise. 

8rd. Among the debts enumerated, is one with this descrip- 
tion— A draft on the same, (Cherry, Cahill & Co., of Nor- 
folk,) drawn by the same, (B. J. Spruill.) at ninety days ; 
dated 17th December, 1854, with W. P. Gurley as endorser, 
for the sum of three thousand one hundred dollars.” No debt 
answering this description precisely, exists. But there is a 
debt which answers every particular of the description, save 
that it is dated on the 7th of December, 1854, instead of the 
17th day of December, 1854. The question is, must this debt 
be rejected? If not, must it be ranked as a debt becoming 
due ninety days after the 7th, or the 17th of December, 
1854 ? 

This is a latent, as distinguished from a patent ambiguity, 
and presents a question of identity, as distinguished from a 
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question of construction, which is fully discussed in Zhe 
President, &c., of the Deaf and Dumb Institute v. Norwood, 
Bus. Eq. 65. The difficulty occurs in fitting the description 
to the thing. If a debt, answering the description in every 
particular, existed, that would be “the thing.” But thereisno 
such debt. That under consideration answers the description 
in six particulars out of seven, i., e., itis a draft on Cherry 
and Cahill, of Norfolk, by B. J. Spruill, at ninety days, with 
W. P. Gurley, endorser, for $3100. But it does not answer a 
part of the seventh particular, i. e., it is dated the 7th, not 
the 17th of December, 1854. So, it does not fit precisely ; 
the figure 1 before the 7 being the discrepancy. 

It would be strange if the legal effect of this slight vari- 
ance were to render the deed inoperative in regard to this 
debt. It may be that, in special pleading, such a variance is 
fatal. Butthere is adistinction between pleading and deeds, 
wills, obhgations and the like. In respect to the latter, the 
law gives them effect “utvres magis valeat quan pereat.” 
The reason of the distinction 1s asound and practical one. “If 
the name be mistaken in a writ, anew writ may be purchas- 
ed of common right, but if it were fatal in leases and obliga- 
tions, the benefit of them would be wholly lost, and, there- 
fore, one ought to be supported and not the other.” Zhe 
Mayor of Linn Regis, 10 Rep. 120; Mayor of Stafford v. 
Bolton, 1 Bos. and Pul. 41. We think it clear, under the 
maxim ut res magis valeat &e., that an errorina part of one, 
out of seven particulars of description, is not fatal, and that 
the debt in question is sufficiently identified by those partie- 
ulars of the description in which there is no variance, and 
that the other particular, or the disagreeing part of it, may 
be rejected as surplusage. 

We do not put our decision on the ground of correcting a 
mistake ; for equity does not interfere for that purpose against 
creditors, but leaves them to stand.on their rights. Our de- 
cision is made under the rule that where more than one de- 
scription is given, and there is a discrepancy, thatdescription 
will be adhered to, as to which there is the least likelihood 
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that a mistake would be committed, and that be rejected, in 
regard to which mistakes are more apt to be made. This is 
arule offrequent application. Ifa tract of land be described 
by natural objects, or corner trees, and also by course and 
distance, and there turns out to be a discrepancy, the latter 
pie ae is rejected. 
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son, and in his will says, “I give to my son five negroes, 
wit, (giving their names,) peng the negroes I have hereto- 
fore put into his possession,’ > and it turns out that the will 
names the wrong negroes, that description will be rejected, 
and the other description adhered to; for he is more apt to 
be mistaken as to the names, than as to the fact that they are 
the negroes which he had before put into lis son’s possession, 
as to which there can be no mistake; Lowe v. Carter, 2 
Jones’ Eq. 883. This does not conflict with Barnes v. Simms, 
5 Ire Eq. 892 ; for in that case there was but a single descrip- 
tion, to wit, thename. If that had been rejected there would 
have been no description at all. In Anzght v. Lunn, 7 Ire. 
Eq. 77, the note of D. A. F. Ricks did not correspond with 
the description in the deed in a single particular, and by re- 
jecting the particulars of description which did not.,corres- 
pond, no deseription would be left. 

In our case we can reject one description—that in regard 
to the date—and still have six other particulars of description 
in regard to ali which there isa full correspondence. So, 
the question is reduced to this—Is it more likely that there 
should be an error in s¢w parteculars than in one ? 

As the debt in question fits the description, the date being 
rejected as erroneous, it follows that it must be paid accor- 
ding to the true date. 


Per Curiam. Decree accordingly. 
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PATRICK PETERSON against JAMES T. MATTHIS and another. 


An injunction to prevent the setting up of a fraudulent deed, embracing the 
whole estate of an old man past the age of active labor, 1s a special one, 
and the bill of the plaintiff may be read as an affidavit in reply to the de- 
fendant’s answer. 

The mischief in such a case is irreparable, and the injunction will be contin- 
ued to the hearing. 


Apprat from the Court of Equity of Sampson county, Dick, 
J., presiding. 

The bill was filed by the plaintiff, an old man aged about 
seventy years, alleging that the defendant Matthis had ob- 
tained from him, by fraud and circumvention, deeds for all 
his land, being two tracts, worth ten or twelve thousand dol- 
lars, and. for sixteen slaves, worth — dollars; that the 
said deeds purport to be for natural love and affection, and, 
as to one, for the further consideration of five dollars, and as 
to the other, for one dollar; that the defendant Matthis is in 
no manner related to the plaintiff, by blood or marriage, and 
that there was no valuable consideration ever paid to him for 
this property, or agreed to be paid; that the deeds in ques- 
tion, if they are not entire forgeries, were executed at a time 
when the plaintiff was stupified with liquor and unconscious 
of the transaction, and that he had been seduced into that 
condition by the acts of the defendant Matthis and his co- 
operators, Register and Merritt, who witnessed the deeds ; 
that the plaintiff is, beside being old, as above stated, entirely 
illiterate and much addicted to the excessive use of ardent 
spirits, and that if he signed the papers now put in use, it was 
done when he was entirely drunk and insensate, away from 
his immediate friends, neighbors and relations, of whom he 
had several living near him, and by a conspiracy between 
the defendant Matthis and his witnesses, the two latter of 
whom lived out of his neighborhood ; that when these deeds 
were brought forward to be proved, which was out of term 
time, Matthis, in the presence of the witness Register, request- 
ed the clerk to keep the probate a secret. 
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He further alleges, that, after finding out that the said Mat- 
this was setting up deeds of the description stated, the plain- 
tiff demanded that the same should be surrendered to him 
for cancellation, and that he should disclaim an interest un- 
der them, which he refused to do. 


The prayer of the bill is, that the said deeds be surrender- 
ed to be cancelled, and that the defendant Matthis be re- 
strained, by an injunction, from commencirg or prosecuting 
any proceeding at law to get possession of any of the proper- 
ty embraced in the deeds. 

An injunction issued accordingly. The defendants an- 
swered, and on the coming in of the answers, moved that 
the injunction should be dissolved. 


His Honor refused to dissolve the injunction, but ordered 
it to be continued till the hearing of the eause, from which 
order the defendants, by leave of the Court, appealed. 


Shepherd, for plaintiff. 
Strange, for defendants. 


Barrie, J. This cause comes before us upon the appeal 
of the defendants, from an interlocutory order of the Court 
below, which over-ruled a motion to dissolve the injunction, 
and continued it until the hearing. In the argument here, 
the injunction has been considered by the defendants’ coun- 
sel, as if it were an ordinary one, against a judgment at law. 
It is, in truth, a special one, the dissolution of which, might 
work irreparable mischief to the plaintiff; for what greater 
injury, in a worldly point of view, could be done to an old 
man, long past the age of active labor, than to take from him all 
his land and slaves, worth fifteen or twenty thousand dollars? 
In the cases of Capehart v. Mhoon, Busb. Eq. 80, and Lloyd 
vy. Heath, Ibid, 39, and the cases therein referred to, the prin- 
ciples of the two species of injunctions, are fully discussed 
and settled. In an injunction, like the present, the bill may 
be read as an aflidavit, in opposition to the answer, and the 
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Court will not dissolve the injunction, when the rights of the 
parties are contested, until an opportunity is given to the 
plaintiff to establish his case by proof. 

This view of the case makes it unnecessary to consider 
whether the answers of the defendants are full, fair, and dt 
rectly responsive to all the material allegations of the bill. 

Our opinion, then, ls, that the interlocutory order made in 
the Court below was right, and must be afirmed with costs. 


Per Curiam. Decree below aftirmed. 


SUSAN FALKNER against JAMES T. STREATOR and another. 


A Court of Equity will not interfere to prevent a party from dismissing hig 
own suit, although it may have been instituted to establish a second equity ; 
for such claimant of a second equity can file a bill against both the parties 
to the former suit, and thus recover his interest. 

The Court interferes to protect equitable interests in a suit at law, from neces- 
sity. 


Appear from the Court of Equity of Anson County, his Hon- 
or, Judge Dick, presiding. 

Mr. Hargrave produced in open Court the following power 
er of attorney, and in pursuance thereof, asked that the suit 
be dismissed at the plaintiif’s cost, viz: 

‘J, Susan Falkner, the plaintiff in the above stated case, 
do hereby authorise and direct Thomas 8. Ashe and J. R. 
Hargrave, or either of them, to have the said suit dismissed 
at my cost, as the amount therein in controversy, has been 
settled. June 7th, 1856. Signed, Susan Fatkner.” 

This motion was opposed by Joseph W. Falkner, who, 
through his counsel, produced the following power of attor- 
ney: ‘Know all men by these presents, that I, Susan Falk- 
ner, have this day authorised, constituted and appointed, Jo- 
seph Falkner my true and lawful agent and attorney, in my 
name, behalf and stead, to sue for, and recover, from James 
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T. Streator the following negroes, to wit, Jack, Rachel and 
child Jane, Lydia and Lavinia; and to employ counsel, and 
to do all other acts necessary for the recovery of the said ne- 
gro slaves, in as full and ample a manner as I myself could do, 
were I personally present; and the amount of recovery he is 
to hold and keep for the use and benefit of A. W. L. Falkner, 
his ward. And I hereby bind myself, my heirs and execn- 
tors, to ratify and confirm all the acts and doings of my said 
attorney. Given under my hand and seal the 18th day of 
January, 1856. Signed, Stsan Fatxwer, [Seal.]” 
His Honor bemg of opinion that the second power of attor- 
ney was a revocation uf the first, ordered the bill to be dis- 
missed, from which order the said Joseph W. Falkner appeal- 


ed to this Court. 


Dargan, for plaintiff. 
No counsel appeared for the defendants in this Court. 


Pearson, J. Where an action at law is instituted in the 
name of one for the use of another, jurisdiction is frequently 
exercised in Equity to enjoin the plaintiff at law from dismiss- 
ing the action. ‘This is put upon the ground of necessity, for 
the right in controversy being a legal one, can only be estab- 
lished by an action at law; and unless the party entitled to 
the beneficial interest is allowed to use the name of the party 
in whom the legal title is vested, the cestwz que use would be 
entirely without remedy. 

This necessity does not exist where the right in controversy 
isan equitable one. for, if the party entitled to the first 
equity dismisses a suit in Equity brought in his name by the 
party entitled to the second equity, which can only be work- 
ed out through the first equity, or if he refuses to allow his 
name to be used upon a proper offer to indemnify against the 
costs, the party entitled to the second eyuity may file a bill 
against both plaintiff and defendant in the suit which was 
dismissed, upon a charge of collusion, and in that suit, provi- 
ded he establishes his own equity, he may establish the equity of 
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the one defendant against the other, out of which his equity 
grows, and thus obtain complete relief. For instance, in this 
case, a bill may be filed by A. W. L. Falkner against the 
present plaintiff and defendants, and if the plaintiff § in that 
bill is able to establish an executed trust in his favor, as dis- 
tinguished from a mere executory voluntary trust, he may 
then, upon the charge of collusion, set up any equity which 
the plaintiff in this bill may have against the defendants. So 
there is, in cases like the present, no neeessity for calling up- 
on the Court to prevent a party from dismissing Ais own suit ; 
and no precedent can be found for the exercise of so stringent 
a jurisdiction. Indeed, the second equity can only be estab- 
lished by an original bill, and cannot be passed upon as is at- 
tempted by the present motion. For, as the matter is now 
before us, we are wholly unable to decide whether A. W. L. 
Falkner is entitled to an executed trust, or tu a mere executo- 
ry voluntary trust, which a Court of Equity will not enforce. 
In this proceeding the only evidence before us is the power 
of attorney which leaves open the very question upon which 
the right of A. W. L. Falkner to come into this Court de- 
pends. There is no error. The order of the Court below is 
affirmed. 


Per CurrAM. Order below affirmed. 


MARTHA E. BATEMAN against CHARLES LATHAM, administrator. 


The proceeds of land, sold for partition under the provisions of our Act of As- 
sembly, to which an infant is entitled, remain real estate until such infant 
comes of age and elects to take them as money: 

The claim which a wife has against the administrator of her husband for 
money arisiug from the sale of her land which Hfe had received, is a simple 
contract debt, and must be so treated in the course of administration. 


Aprpgay from the Court of Equity of Washington County, Fall 
Term, 1856. 
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Maria Gregory, by the will of her father, Samuel Gregory, 
became seized in fee as atenant in common with Frederick 
Gregory, Mackey Gregory, and Mary Gregory, as tenants in 
common of a tract of land lying in Chowan County. The 
said Maria Gregory intermarried with Nathaniel J. Beasley, 
and died, leaving the plaintiff, Martha Elizabeth Beasley, her 
only child and heir-at-law, and the said Nathaniel J. Beasley 
became tenant by the curtesy to all the land, of which his 
wife, the said Martha, died seized. The said Martha Ehza- 
beth, by her father and next friend, joined with the other 
tenants in cominon, in a petition to the Court of Equity of 
Chowan for the sale of the said land for the purpose of parti- 
tion. A decree of sale was accordingly made, and the land 
sold, and, after paying the costs ot the proceedings, there was 
paid into the office of the clerk and master of the said Court, 
the sum of one thousand dollars, as the separate share of the 
said Martha Elizabeth Beasley, subject to the life estate of 
Nathaniel J. Beasley as tenant by the curtesy. 

At the August Term, 1836, the said Nathaniel J. Beasley 
became the gnardian of his daughter, the said Martha IJ:liza- 
beth, and, as such, entered into bond with sureties, and receiv- 
ed the said sum of one thousand dollars from the ¢lerk and 
master in Equity of Chowan. 

Martha Elizabeth Beasley intermarried with Andrew J. 
Bateman, in July 1851, and in October of the same year her 
father, the said N. J. Beasley, died. Suit was then brought 
in the County Court of Chowan by plaintiff and her husband, 
for the money which N. J. Beasley had in his hands as plain- 
tiff’s guardian, and a recovery had for the sum of one thous- 
and dollars, which was paid into the office of the said County 
Court by one of the sureties to the guardian-bond. 

The bill alleges that it was agreed between the plaintiff 
and her husband, the said A. J. Bateman, that he should re- 
ceive the said suin of money from the clerk’s office and invest 
itin property for her sole and separate use; that he did re- 
ceive it, and did invest four hundred and fifty dollars of the 
said sum in the purchase of a negro woman by the name of 
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Amy, and her child, and took for her the following instrnment 
of writing, viz: “Received July 10th, 1853, of Andrew J. 
Bateman for Mrs. Elizabeth Bateman, four hundred and fifty 
lollars in the purehase of: Amy and child.” Signed, 
“Berry Merxins.” 

This instrument was never proven or registered, but the 
slaves were delivered to her husband at the time of the sale; 
ind that her said husband frequently declared that he had 
ourchased the said slaves with her money, and held them 
‘or her sole and separate use and benefit. 

The bill further alleges that A. J. Bateman, her hnsband, 
lied intestate on the Ist of July, 1855, and that the defend- 
ant, as administrator, took the slaves Amy and child into his 
possession, and sold the same against plaintifi’s wishes, as a 
part of his intestate’s estate for $1010. The prayer of the bill 
is, that the said administrator account and pay over to plaintiff 
the amount for which Amy and child were sold, also that he 
pay the balance of the thousand dollars which came to her 
husband’s hands, but which was not invested, out of the as- 
sets. 

The answer of the administrator does not profess to know 
anything of the matters set forth in the bill, and insists that 
the allegations be proven. He answers, however, as to the as- 
sets in his hands, and avers that there are not more than enough 
to pay the judgment and bond creditors, and insists that if 
plaintiff has any equity she is upon the footing of simple con- 
tract creditors, and her claim will not be reached. 

There were replication, commissions and proofs; also an 
agreement of counsel, filed as evidence in the cause, “ that 
there are bond debts of defendant’s intestate sufficient to ab- 
sorb the entire estate of the intestate in the hands of the ad- 
ministrator.” 

The cause was set for hearing upon the bill, answer, exhib- 
its, agreement of the parties and the proofs, and heard below, 
when a decree was made for the whole sum, for which Amy 
and child were sold, and for the $550 which had not been in- 
vested ; from which decree the defendant appealed. 
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W. A. Moore, for plaintiff. 
Smith, for defendant. 


Bartix, J. The proceeds of land sold for partition under 
the provisions of the Revised Statutes, ch. 85, sec. 7, (Revised 
Code, ch. 82, sec. 7,) to which an infant is entitled, remain 
real estate until he or she comes of age and elects to take 
them as money. Scudl v. Jernigan, 2 Dev. and Bat. Eq. 144; 
Dudley v. Winfield, Bus. Eq. 91. In the present case the 
plaintiff came ‘of age before she married, but there is no 
testimony to show that she elected to take the proceeds of her 
land as money; on the contrary, it appears that her guardian 
had wasted them, and she and her husband were compelled 
to sue upon the guardian-bond for the purpose of recovering 
them. At the time when the amount recovered was received 
by her husband, she had no power, by her election, except 
upon her privy examination, to change the quality of the 
money from realty to personalty ; because she was then under 
coverture. The money being hers, the slave in which her 
husband invested a portion of it became her property, still 
retaining, as between her and him, the quality of real estate. 
The identity of the money with which the slave was purchas- 
ed and paid for, the testimony establishes beyond all doubt. 
Her right to follow the fund is a clear and well established 
principle of equity. See Black v. Ray, 1 Dev. and Bat. Eq. 
443, which cites /?yall v. Ryall, 1 Atk.59. The husband was 
entitled to the use of the slave during his life, but upon his 
death, the woman, and child which she had borne, belonged 
to the plaintiff, and she had the right to claim them from the 
defendant as the administrator of her husband. But, as he 
sold them, and has the proceeds in his hands, she may assent 
to the sale and demand the money. This, by her bill, she 
has done; and to that extent she has a right to have the de- 
cree, made in her favor in the Court below, affirmed. As to 
the residue of the money received by her husband from the 
proceeds of her land, and of which she cannot show the appli- 
cation by him, she has, indeed, a claim for it, against his es- 
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tate, but it is only in the capacity of a simple contract credi- 
tor. Benbury v. Benbury, 2 Dev. and Bat. Eq. 285. The 
decree, therefore, so far as it adjudges that this claim has the 
dignity of a bond debt, must be reversed. It is admitted by 
the counsel on both sides that there are bond debts outstand- 
ing against the estate of the intestate, more than sufficient to 
absorb all the assets in the hands of the defendant as his ad- 
ministrator. The decree in this Court must, therefore, be re- 
formed in accordance with this opinion. 

The reversal of the decree, in part, entitles the defendant to 
the costs of this Court. Harris v. Lee, 1 Jones’ Rep. 225. 


Per Curiam. Decree accordingly. 


GEORGE BOYD and others against JOHN H. SMALL and another. 


A woman, in-comtemplation of marriage, conveyed land and slaves in trust 
for her sole and separate use, with power to dispose of the same by will or 
deed, and in default of such disposition, then to her issue, and in default of 
issue, then to her heirs-at-law and distributees; she dies without having dis- 
posed of the property and without issue; Held, that the husband took the 
slaves under the above limitation in preference to the next of kin. 

Under the statute of distributions, the word “ distributees” is a word of limita- 
tion, and not a word of purchase, and, in its use under the statute, the rule 
in Shelly’s case has a like operation with respect to personalty, as the 
word “heirs” has at common law with respect to land. 


CavsE removed from the Court of Equity of Beaufort County. 


In 1835, Mary Boyd, being possessed of land and slaves, by 
deed, reciting that she was about to be married to one Sam- 
uel Smallwood, conveyed said lands and slaves to George 
Boyd in trust, after the marriage, for her sole and separate 
use, with power to dispose thereof by deed or will, and, in de- 
fault of such disposition, to her issue, and in default of issue, 
“to hold in trust for the heirs-at-law and distributees of the 
said Mary.” - | 
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The said marriage took place. After several years the 
wife died (leaving her husband) without having had issue, 
and without having executed the power, reserved in the said 
deed, of conveying the property by deed or by will. 

George Boyd, the trustee, died intestate as to this trust 
property, and John H. Small was appointed his administra- 
tor, and certain moneys belonging to this trust-fund came to 
his hands. 

Thomas Tuten was appointed administrator of Mrs. Mary 
Smallwood. 

The bill is filed by the plaintiffs, who are the nephews and 
nieces of Mary Smallwood, being the children of deceased 
brothers, to recover the trust-fund which may be in his hands, 
and prays an account. 

Answers were filed by the defendants, Small and Tuten, 
admitting the material facts.as set forth, but the former states 
that Samuel Smallwood, the husband, has notified him that 
he claims the said fund, and has forbid him from paying it 
over to any one but himself, and he asks to be protected by 
a decree of the Court, in disposing of the amount in his 
hands. 

The cause was set for hearing upon the bill, answers and 
exhibit, and sent to this Court by consent. 


Stubbs and Rodman, for plaintiffs. 
No counsel for defendants in this Court. 


Pearson, J. A woman, in contemplation of marriage, con- 
veys land and slaves in trust, after the marriage, for her sole 
and separate use, with power to dispose thereof by deed or 
will; in default of such disposition, to her issue, and in default 
of issue, “to hold in trust to her Agrs-at-law and distribu- 
tees.” She dies without executing the power and without is- 
sue, leaving her husband surviving her, and also several 
nephews and nieces, who are her nearest of kin. The ques- 
tion is, are the nephews and nieces entitled to the slaves as 
purchasers under the word “ distributees?” If not so entitled, 
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and the slaves vest in the administrator of the wife, does he, 
after payment of debts, hold them for her nephews and nieces, 
or for her husband ? 

The title to the land does not come in question, but the le- 
gal effect of the deed in regard to it will serve to illustrate 
the subject of the slaves. Suppose there had been no limita- 
tion of the land “to the heirs” of the grantor, there would 
have been a resulting trust to her in fee simple. So the addi- 
tion of these words is merely an expression of what would 
have resulted to her by implication of law, at all events, by 
force of the rule in Shelly’s case. The word Aezrs isa word of 
limitation, and not of purchase. So, she had a fee simple ex- 
pectant upon the power and the other limitations in the deed, 
and her heirs take the land by descent and not by purchase. 
The word distributees has the same signification in respect to 
personal property, that the word Aeers lias in respect to land, 
and denotes the person, or persons, upon whom the estate de- 
volves by act of law, upon the death of the absolute owner. 
So, if this limitation to her distributees had not been made, 
there would have been a resulting trust to the grantor of the 
absolute property in the slaves, and the addition of that word 
is merely an expression of what would have resulted to her 
by implication of law, and as it is settled that the rule in 
Shelly’s case is applicable to a conveyance of slaves, it follows 
that, at all events, the word “ distributees” is a word of limi- 
tation, and not of purchase. So, the grantor had the absolute 
estate, expectant upon the power and the other limitations in 
the deed, and her nephews and nieces, or nearest of kin, can- 
not make title to themselves as purchasers. 

By way of further illustration, suppose the wife had sur- 
vived the husband, can any motive be suggested why it should 
have been her intention to restrict her estate? We can con- 
ceive of none. On the contrary, in that event, it is reasona- 
ble to suppose she intended to be the absolute owner of her 
own property, the power to dispose of it by will or otherwise 
without the assent of the husband, being intended merely to 
secure a right, of which her coverture would deprive her, 
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This is manifest, from the fact that no words of special de- 
scription, necessary tq denote purchasers, are used—such ax 
children, nephews and nieces, or individuals by name; but 
general terms, such as the law would have implied, are used ; 
the legal effect whereof was to leave the absolute estate in 
her. 

Upon the death of a feme covert, the husband is entitled 
to administration upon her estate, and, after payment of debts, 
he is entitled to the surplus for his own use. The statute of 
distributions, 22nd Charles 2nd, does not embrace the case 5 
and if a third person takes out letters of administration upon 
the estate of the wife, it is settled that the husband is entitled 
to the surplus after the payment of debts, because the case 
does not fall within any of the provisions of the statute of dis- 
tributions. In this point of view, it is difficult to see how the 
nephews and nieces, even if it be supposed that the word dis- 
tributee is a word of purchase, could bring themselves within 
the description, because a married woman has no distribu- 
tees. | 

Peterson v. Webb, 4 Ire. Eq. 56, is not in point. There the 
trust was for the husband and wite, during their joint lives, 
and if he survived her, “ then to hom for life, remainder to 
her next of kin, under the statute of distributions ; and it was 
held, that as an estate for life was expressly given to him, he 
was thereby excluded from the absolute estate. 

In Davenport v: Hassell, Bus. Eq. 29, it was held, that un- 
der the description “ nearest blood kin,” a sister takes, to the 
exclusion of nephews and nieces, the children of a de- 
ceased sister. “ Next of kin,” or “nearest of kin,” does not 
include those who are entitled by representation. The statute 
of distribution uses the words “next of kin of the intestate 
who are in equal degree, and those who legally represent 
them,” which is aptly expressed by the word “ distributees.” 
Henry v. Henry, 9 Tre. Rep. 278. 

So, in our case, the very word is used which appropriately 
signifies those upon whom the personal estate devolves by law, 
upon the death of the owner of the absolute estate, and it fol- 
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lows, just as conclusively, that the word is one of limitation, 
and not of purchase, as that the word “heirs,” in respect to 
the land, is a word of limitation. . 

It will be declared to be the opinion of the Court that the 
plaintiffs are not entitled to the slaves as purchasers under 
the deed; nor are they entitled to demand the slaves from 
the administrator of their deceased aunt, as the right to the per- 
sonal estate does not devolve upon them by act of law. The 
bill will be dismissed with costs. 


Perr Curiam. Decree accordingly. 


RICHARD COUSINS against ROBERT WALL. 


Where the vendor of a tract of land, who is bound, under a written covenant, 
to make title to A on the payment of the purchase-money, makes the title 
to B, who advances the money for the accommodation of A, and takes the 
conveyance under a parol contract, that he is to hold the land as security 
for the loan, A is entitled, on the re-payment of the money, to a con- 
veyance, and this contract is not affected by the statute of frauds. 


Cause removed from the Court of Equity of Beaufort county. 

The plaintiff had agreed to purchase from W. B. Rodman, 
at the price of $200, the tract of land in question, together 
with a quantity of lumber, worth about $100, for which he 
gave his note for $200, due on the Ist of January, 1855, with 
interest from the date, also another note for $100, due on the 
ist of January, 1856, with interest, in hike manner, from the 
date, (which was sometime in 1853). At the time of the ex- 
ecution of these notes, plaintiff took a bond from Mr. Rod- 
man to make him a ‘fee simple title on the payment of the 
said notes, and at the same time he took possession of the 
land and put some small improvements on it. 

About the Ist of January, 1855, when the first note became 
due, the defendant, at the instance and request of the plain- 
tiff, paid not only the note for $200 then due, but also the 
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note for $100, and thereupon the land was conveyed by Rod- 
man to the defendant, and the two notes, as well as the cove- 
nant for title, mutually surrendered and destroyed. The 
plaintiff, who had married a daughter of the defendant, con- 
tinued to reside on the land, with his family, until about the 
month of June following, when, upon the occurrence of a 
rupture between the plaintiff and his wife, which resulted in 
a separation, the defendant, for the first time, denied the trust 
on which he had taken the title tor the land, and brought 
suit for possession, to September Term, 1855, of Beautort 
County Court. 

The plaintiff avers that the money paid by defendant to 
Rodman was a loan to him (plaintiff) and that the conveyance 
from Rodman to him was understood, and expressly agreed, 
to be but a security for the said sum of money, and that ac- 
cording to the same agreement, whenever the plaintiff repaid 
that sum, with interest, the title was to be made to him (plain- 
tiff). The plaintiff alleges that he had tendered the said sum, 
with interest, to the detendant, which he has refused to re- 
ceive. The prayer of the bill is for an injunction, which was 
issued in vacation, and which awaits the result of the hear- 
ing; also, for a conveyance of the land to him according to 
the agreement. 

The defendant, in his answer, denies that there was any 
trust, and says he purchased without any such understanding 
or agreement as that alleged by the plaintiff, but says he in- 
tended the land as a residence for his son-in-law and daugh- 
ter, and after making the purchase, and taking the title, he 
did gratuitously, and without any consideration, tell the plain- 
tiff that he might have the land if he would pay him back 
the money he had paid, with interest; and he reles up- 
on the statute of frauds as a bar to the plaintiff’s recovery. 

There were replication to the answer, commissions and 
proofs. 

The cause being set down for hearing, was sent to this 
Court by consent. 
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Rodman, for plaintiff. 
Donnell, for defendant. 


Barrie, J. The material facts of this case are very siml- 
lar to those in Cloninger v. Sunvmit, decided at the last August 
Term in Morganton, and reported in 2 Jones’ Equity Neports 
518, and the principles announced in that case must govern the 
present. The testimony satisiies us, beyond a doubt, that the 
defendant advanced his money, and took a title to himself for. 
the lot in question, upon a promise made to the plaintiff, 
that he would convey it to him whenever he should repay 
him the purchase-money, with the interest accrued thereon. 
Besides the circumstances ef the possession retained by the 
plaintiff, and the improvements made thereon by him, we 
have the positive testimony of Mr. Selby, that such was the 
agreement between the parties. It is true, that this testimo- 
ny was parol, and the defendant relies on the statute of frauds 
to prevent its effect. This objection is fully answered by the 
ease of Cloninger v. Summit above alluded to. Changing 
the names, what is said in that case is directly applicable to 
to this: ‘ By force of the contract, the plaintiff, in view of this 
Court, was the owner of the land. WRodman held the legal 
title, in trust, to secure the payment of the purchase-money, 
and then in trust forthe plaintiff. Ilad Rodman sold the land 
to a third person, with notice, the purchaser would have been 
a trustee for the plaintiff. The substance of the arrangement 
was, that the defendant should be substituted in the place of 
Rodman as a trustee for the plaintiff.’ By paying his money 
and taking the legal title to himself, the defendant held the 
legal title, in trust, to secure the repayment of the purchase- 
money, and then in trust for the plaintiff. The defendant 
never contracted to sell or convey the land, or any interest 
therein, to plaintiff; for, at the time of agreement, he had no 
title or interest in the land, and it was only by the force of 
the agreement, that he was permitted to take the legal title, 
and by the same act he took it in trust. for the plaintitf. Itis 
manifest that the statute of frauds does not apply. 
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The plaintiff, upon the repayment to the defendant of all 
money advanced by him for the lot of land in. question, with 
interest thereon, as to which there must be an account, is en- 
titled to a conveyance of the said lot, and he may have a de- 
cree accordingly. 


Per Curiam. Decree accordingly. 


JAMES HOLDERBY, adminisirator, against ANNE ELIZA WALKER 
and others, 


Where a hushand willed his whole estate to his widow for life, with remain- 
ders over, upon the expiration of such life-estate, and the widow, dissenting 
from the will, took a third of the estate, it was Held, that the remainders 
limited of the other two-thirds, vested in possession immediately. 

(Construction of a will as to a charge fur the miaintainance and education of 
an infant.—Question of intention depending ou the peculiar phraseology of 
the will.—Snhstitution of one trustee for another.) 


Causr removed from the Court of Equity of Itockingham 
county. 

The questions presented in this case arise on the will of 
James Currie, who diced in the year 1835. The following are 
the clauses of the will, which are material to the enyuiries 
involved, viz: ‘‘ I devise and bequeath to my beloved wife, 
Mary Anne, for and during her natural life, all my lands, 
negroes and other property, of every description, including 
the money on hand at my death, as well as such as may then 
be due me, subject, however, to the debts and funeral expen- 
ses aforesaid. 

“ At the death of my beloved wife, I Wesire all the estate, 
real and personal, embraced in the above bequest in her fa- 
vor, as well as the increase of the negroes from this date, to 
be divided into two equal parts; one of which, I devise unto 
William R. Walker and his heirs forever; or in case of his 
death, befure that time, to such children of the said William 
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R. Walker as may he living at his death, and their heirs for- 
ever. The other of which parts, I devise and bequeath to 
Elizabeth Ellington, daughter of William M. Ellington, and 
her heirs for ever, in the event that she lives to be married ; but 
in case of her death, without having married, then, I devise 
and bequeath the whole of this half, or part, unto William R. 
Walker and his heirs forever, or in the case of his death, be- 
fore that event, to his children living at his death. In the 
mean time, between the death of my wife, and the marriage 
of the said Elizabeth, after the death of my wite, it is my 
wish and desire, that my executor, hercafter named, hold, 
use and apply, as trustee, that share or part of my estate, given 
unto the said Elizabeth Ellington, in fee simple, in the event 
that she marries, to the following uses, to wit: the comforta- 
ble and respectable maintenance and support of the said 
Elizabeth Ellington, and to the educating her in a style and 
manner suited to her sphere in life. 


“Tt is my desire that the said Elizabeth Ellington, during 
the life of my wife, be educated ont of the income from the 
property which I have given her for lite, if the income shall 
suffice to defray this and the other expenses of my wife. But 
if the income of my wife shall be insuflicient to discharge all 
her reasonable expenses and to furnish the means to educate 
suitably the said Elizabeth Ellington, then, I desire and di- 
rect my executor to apprupriate a sufficiency of any monies 
belonging to my estate, to that purpose, or raise money for 
that purpose, by sale of property, such as my wife can spare 
with the least inconvenience. 

“Tt is my will and desire, that in the event it shall be as- 
certained, by actua] experiment, that my wife cannot so mgn- 
age the land and other property, given her for life, as to de- 
fray her annual expenses, my executor shall sell the entire pro- 
perty, real and personal, and put the proceeds thereof, as well 
as any other monies belonging to my estate, to interest, and 
that he pay to my wife the interest thereon annually, to be 
used by her according to her pleasure, save and except, she 
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apply a sufficiency thereof to the educating of Elizabeth El- 
lington.” 

William R. Walker, the executor nanied in the above will, 
died in the life-time of the testator, and the plaintiff qualified 
as administrator with the will annexed. Mary Anne Currie, 
the widow, dissented from the will of her husband, and re- 
ceived her year’s allowance and distributive share, as well as 
her dower, and it is admitted, in the pleadings, that, by her 
dissent, the life-estate of Mrs. Currie being removed out of 
the way, as to allthe property not assigned to her, such pro- 
perty has, or will, by the assent of the executor, become vest- 
ed in possession; and further, that under the limitations of 
this will, the part intended for Wiliam R. Walker, has, by 
his death, become vested in his children, who are made de- 
fendants in the cause. 

The questions made by the executor, and on which he asks 
the instruction of the Court, are, whether the charge for the 
maintenance and education of Elizabeth is confined to her 
share, or whether it is imposed equally upon the share given 
to Mr. Walker’s children ? 

If the amount is to be raised out of her estate, what amount 
will be deemed necessary for her comfortable and respecta- 
ble maintenance and support, and for her education in a style 
suitable to her sphere in life? 

Whether he will be justified in paying over the sums rais- 
ed by him for the education, &c., of Elizabeth Ellington to 
Mrs. Currie, who has been appointed her guardian ? 


Answers were put in by Elizabeth Ellington and the chil- 
dren of Wm. R. Walker, in which the facts as above stated 
are admitted. 

The cause was set for hearing upon the bill, answers and 
exhibits, and removed to this Cqurt by consent. 


Gorrell, for plaintiff. 
J. T. Morehead, for defendant. 
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Barris, J. It is admitted by the parties to this contro- 
versy, that the dissent of the widow to the will of her hus- 
band, discharges the share of his estate, which she takes un- 
der the law, from the burden of maintaining and educating 
the infant defendant, Elizabeth iUington. Itis admitted fur- 
ther, that as the life-estate intended by the will for the widow, | 
is removed ont of the way as to all the property which has 
not been assigned to her, such property has, or will, by fhe 
assent of the executor, become vested in possession. It is ad- 
mitted, also, that the children of William Rt. Walker, in the 
event which has happened, take the share of the estate given 
by the will to him, and the only question presented to us is, 
whether the charge for the support and education of Eliza- 
beth Ellington, is confined to her share, or 1s imposed equally 
npon that given to Walker’s children. We have no hesita- 
tion in saying, that it is restricted to Elizabeth’s own share. 
This is manifest, from two or three provisions of the will. 

While the widow should live, the charge was imposed up- 
on her life-estate, provided it yielded income enough for her 
support, in addition to what might be required for the main- 
tenance and education of her niece. Ifthe income were not 
sufiicient for both purposes, then the executor was directed 
to sell such property as his “wife could spare with the least 
inconvenience.” But if his widow should die before the mar- 
riage of Elizabeth, then the share which was given to her, 
was alone to be applied for her use. In other words, as soon 
as the estates given to the legatees in remainder should vest 
in possession, then each share was to bear its own burden. 
The same result which would have been arrived at by the 
death of the widow, had she taken under the will, must, in 
our opinion, be brought about by her dissent. 

The executor is constituted a trustee for Elizabeth ENing- 
ton, but if it be desirable that her aunt, the defendant Mary 
A. Currie, be substituted in his place, we can see no objec- 
tion; provided she be a suitable person; as to which, there 
must be an enquiry, if the parties desire it. 

There must also be an enquiry as to the amount necessary 
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for the “ comfortable and respectable maintenance and sup- 
port of the said Elizabeth Ellington, and to the educating 
of her in a style and manner suitable to her sphere in life,” 
which must be raised out of her share of the testator’s estate. 
This will embrace what is necessary for her board, clothing 
and other usual incidental expenses, as well as tuition, while 
at school; Lindsay v. Hogg, 6 Ire. Eq. Rep. 3. 

There must also be a reference for taking all necessary ac- 
counts appertaining to the plaintiff’s administration ; and the 
cause will be retained for further directions. 


Per Ovriam. Decree accordingly. 


BENJAMIN BARNAWELL and wife against GIDEON B. THREAD- 
GILL and others, 


GIDEON B. THREADGILL and others against BENJAMIN BARNA- 
WELL and wife. 


Parties to a compromise must deal with each other upon an equal footing. 

Where a party to a suit, with all the knowledge on his part, of the only doubt- 
ful matters in dispute, entered into an arrangement with the agent of the 
other party, by which the principal was to get not more than one-tweu- 
tieth of his debt, and it was a part of the arrangement that it should be 
kept a secret from the principal’s counsel and friends, it was Held not to 
be a compromise that would be supported in a Court of Equity. 

Mere inadequacy of consideration will not defeat the compromise of a doubt- 
ful claim, when it is entered into fairly, and with deliberation; but where 
the parties were not in equal ignorance of their rights, and were not deal- 
ing on equal terms, inadequacy of price may fairly be relied on as proof 
that a party had been imposed on and defrauded. 

A. creditor may follow the assets in the hands of legatees and other persons 
claiming as volunteers, or fraudulent alienees of an unfaithful and insolvent 
executor. And such a volunteer is not protected by the fact, that the ex- 
ecutor had sufficient assets to pay all the debts if he had not wasted them. 

In a bill to follow assets fraudulently removed, as it does not proceed on the 
idea of punishing the defendant for a fraudulent removal of the assets, one 
who acted as a mere agent in running off and selling them, but who paid 
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over the price to his employers, is not liable for the value of the property, 
but such a defendant must pay costs. 

Where an executor qualified in 1841, and.a cfteditor commenced a suit against 
him in that year, which pended until 1845, when he obtained a judgment, 
and at the following Spring Term of the Court of Equity, filed his bill against 
a legatee to follow a part of the assets, (slaves) which he had removed out 
of the State and sold, Held that the statute of limitations did not protect, 
notwithstanding he had had possession, with the assent of the executor, 

-for more than three years. 

Where a person, standing in a confidential relation to an intemperate execu- 
tor, who has wasted the estate, is found in possession of a part of the as- 
sets, upon a suit by the creditor to follow such assets, it is incumbent on 
him to show chat he purchased fairly and paid the price. 


Cavuss removed from the Court of Equity of Anson county. 
These cases were heard and considered together, and are 
_ sufficiently stated in the opinion of this Court. 


Winston, Sr., and Ashe, for the plaintiffs in the former 
case, and for the defendants in the latter. 

Bryan, Mendenhall and Dargan, for the defendants in the 
former case, and for the plaintiffs in the latter. 


Barrie, J. The original bill was filed at the Fall Term, 
1846, of the Court of Equity for Anson county, by Benjamin 
Barnawell and his wife, against Patrick B. Threadgill, (execu- 
tor of Thomas Threadgill,) Gideon B. Threadgill, Thomas H. 
Threadgill, Wilson Allen, George Allen and Joseph W. Al- 
len, in which was stated, substantially, the following case: 
Col. Thomas Threadgill died some time in the year 1836, 
leaving a will, which, after a caveat, was duly proved in 
1841, and the defendant Patrick B. Threadgill, the executor 
therein named, was duly qualified, and took upon himself the 
burden of its execution. The plaintiffs, Benjamin Barnawell 
and his wife, commenced a suit in October, 1841, upon a 
bond given by the testator to the feme-plaintiff, who was his 
daughter, the trial of which was delayed until the Fall Term, 
1845, of the Superior Court of law of Anson county, when 
they recovered a judgment for a large sum, to wit, $4950,83 
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and costs, the executor having admitted assets, and having, in 
truth, more than sufficient, in slaves and other property, to pay 
the said judgment. It was alleged that the defendants had pre- 
viously, with the view of defeating the plaintifis’ expected 
recovery, combined together, and by fraud, procured an or- 
der from the County Court of Anson, at the instance of the 
executor, for a sale of some of the negroes belonging to the 
estate of his testator, under the pretence that the same was 
necessary for the payment of debts, and for distribution, and 
that the defendants, having great influence over the executor, 
who was a very intemperate man, by means of a sale, or pre- 
tended sale, got into their hands several of the slaves, and 
other assets, belonging to the estate of the testator. It was 
further alleged that, in expectation that the plaintifis would 
obtain judgment in their suit at a special term of the Supe- 
rior Court, which was ajypointed to be held for the county of 
Anson in May, 1845, the defendants, about that time, secretly 
carried off eighteen slaves belonging to the estate of the tes- 
tator, to wit, Keziah, Tony, Beck, Charles, Smiley and child, 
Judy, Jinny, Franky and two children, Dinah, Edmund, 
Will, Laura, Rosanna, Mima and Polly, and sold them, or 
otherwise disposed of them, in the State of South Carolina. 
The prayer was that the defendants should, by an order of 
the Court, be compelled to bring back the said slaves, or to 
pay the judgment aforesaid, with costs. 

The defendants severally filed their answers, in which they 
denied, each for himself, any combination or fraudulent pur- 
pose, to defeat the plaintiffs’ judgment. They admitted that, 
at the death of the testator, Thomas Threadgill, the assets 
belonging to his estate, were amply sufficient for the payment 
of all his debts, (that of the plaintif’s included,) but that the 
assets were wasted by the executor, so that when the plain- 
tiffs obtained their judgment, there was nothing wherewith 
to satisfy it. The defendant Gideon B. Threadgill stated, 
that at the sale, made by the executor in 1842, he bought and 
paid for three slaves, Keziah, Tony and Laura; that they 
were sold, at public auction, where many persons, able to 
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buy, were present, and that he purchased fairly, and for a 
full price, and further, that he did not then know of the debt 
for which the plaintiffs obtained their judgment. Ie stated 
further, that he purchased Jinny, from the executor, at a pri- 
vate sale, but that she was afterwards levied on by Joseph 
White, the then sheriff of Anson county, and sold, when he 
became the purchaser at $450, which he paid to the said sher- 
iff. That these were all the slaves he bought of the executor, 
and he sent them all to South Carolina, but not in the man- 
ner, nor for the purpose charged in the bill. He also sent 
with them the slaves Smiley and her three children, which 
had been levied upon by George D. Bogean, who had become 
sheriff of Anson, and that he sold these slay es for the sheriff, 
for a fair price, and paid him the money. He stated further, 
that another slave, named Charles, was carried to South Car- 
olna and sold by Thomas IL. Threadgill for Patrick B. 
Threadgill, and that the price of $500 was paid by the said 
Thomas, to Young II. Allen and Ifull Threadgill, to whom 
the slave had been conveyed by the said Patrick, as an in- 
demnity for their suretyship for him. This defendant stated 
further, that the defendant Wilson Allen was his agent in 
carrying off the slaves aforesaid ; and he denied that he had 
any agency or connection with the other defendants in carry- 
ing off their slaves, or that he had any intention to defraud 
the plaintiffs, or any other persons, by sending off his own 
The defendant*Thomas H. Threadgill stated, that the testi 
tor, who was his grand-father, had, in his life-time, given him 
a negro named Will, and to ie Sider: Hiull Thre ailgill, two 
negroes, named Edmand and J*ranky, and by his will had 
confirmed the gifts; that his father had had possession of the 
said slaves many years, and at the testator’s death, the ex- 
ecutor had assented to the bequests; that he, the defendant, 
had, at the time stated in the bill, carried off the slaves Will 
and Edmund, and sold the former for $562,50; that while he 
was in South Carolina, his brother, Joseph Threadgill, brought 
out two slaves, Franky and her ehild Ifarriet, belonging to 
his father. He insisted that he and his father had held the 
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slaves aforesaid, adversely, for more than three years before 
the- bill was filed, and he claimed the benefit of the statute of 
limitations. He denied that he had carried the slaves off to 
defeat the plaintiffs’ recovery, but “to prevent being harrass- 
ed in the quiet possession of property,” to which he was ad- 
vised he had a good right. 

The defendant George Allen stated, that he was present 
when the slaves, mentioned in the answers of the other de- 
fendants, were carried off; that about ten days before that 
time, he had sent off into South Carolina, a little girl named 
Dinah, the child of the woman Franky, and sold her for $300; 
that the said girl had been put into his possession by Hull 
Threadgill, whose daughter he had married. He denied all 
combination and connection with the other defendants, and 
claimed the benefit of the statute of limitations. 

The defendant Wilson Allen, in his answer, denied any 
other connection with the transaction, than as the agent of 
the defendant Gideon B. Threadgill, to carry off his slaves, 
for which he was paid $50; that he sold the slave Judy for 
$430,25, and paid the money to Young H. Allen, who had a 
deed of trust for her. 

Joseph W. Allen, the remaining defendant, denied that he 
had any connection whatever with the transaction; that he 
had no interest in any of the slaves carried off; and that he, 
being near the place from which they were about to start, 
went, as a mere spectator, to see them, and did see them car- 
ried off. | 

These answers were filed at the Fall Term, 1846, when they 
were replied to by plaintiffs, and the parties proceeded to 
take their proofs. 

Subsequently, George Allen died, and Wilson Allen, his 
administrator, was‘made a party, and filed an answer assuch, 
at the Fall Term, 1847. | 

At the Spring Term, 1853, the plaintiffs filed a supplemen- 
tal. bill, in which they set forth as supplemental matter, that, 
after the filing of their original bill, they removed to the 
State of Tennessee, leaving their son, Benjamin F, Barnawell, 
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with a power of attorney, authorising him to prosecute their 
suit; that he was a young man, not much versed in business ; 
that the defendants, who were nearly all his relations, took 
advantage of his youth and inexperience, and, after having 
prevailed upon him to procure from his father and mother, 
the plaintiffs, a sufficient power of attorney for that purpose, 
artfully and fraudulently procured from him the following 
instrument, purporting to be a compromise of their suit: 

‘State of North Carolina, Anson County : 

Articles of agreement, entered into this 12th day of July, 
1852, between Benjamin Barnawell, of the State of Tennessee, 
of the one part, and G. B. Threadgill, T. H. Threadgill, Wilson 
Allen, and Wilson Allen, administrator of George Allen, all of 
the County of Anson, and State of North Carolina, of the other 
part, witnesseth: that whereas there is a suit pending in the 
Court of Equity, for the County of Anson, wherein Benjamin 
Barnawell and wife, Rebecca, are plaintiffs, and Gideon B. 
Threadgill, Wilson Allen and others, are defendants, in which 
a claim is set up by the plaintiffs against the defendants, for 
certain negro slaves, named in the plaintiffs’ said bill, which 
are alleged to have been carried off to parts unknown by the 
said defendants; and whereas, the parties to the said suit, 
that is to say, the said Benjamin Barnawell, and the said Gid- 
eon B. Threadgill, T. H. Threadgill, Wilson Allen, and Wilson 
Allen, as the administrator of George Allen, have agreed to 
settle and compromise the said suit in Equity, and all the 
claim and right of the said Barnawell and wife as preferred 
in the said suit: Now, therefore, in consideration that the 
said Barnawell and wife will dismiss their said bill in Equity 
at their own costs, and release their cause of suit, the said de- 
fendants covenant and agree to pay to the said Benjamin 
Barnawell, or order, two hundred dollars in eash; and, in 
consideration thereof, the said Benjamin Barnawell, on his 
part, covenants and agrees, to, and with, the said Gideon B. 
Threadgill, Thomas H. Threadgill, Wilson Allen, and the said 
Wilson Allen, as administrator of George Allen, dec’d., that 
the said suit in Equity shall be dismissed at his costs, at the 


56 IN THE SUPREME COURT. 
Barnawell v. Threadgill. 


next September Term of the Superior Court for Anson County ; 
and he hereby appoints James L. Gaines his attorney to dis- 
miss said suit at that time; and the said Benjamin Barnawell, 
in consideration of the premises, has released, and forever 
quit claim, and by these presents doth release and forever quit 
claim, unto the said Gideon B. Threadgill, Thomas H. Thread- 
gill, Wilson Allen, and Wilson Allen, assadministrator of 
George Allen, dee’d., all actions, demands, or cause of action 
at Law or in Equity, and all right to damages and claims of: 
whatever nature, arising from, or growing out of, any matter 
or thing complained of, alleged or charged, in the aforesaid 
bill in Equity, brought by ‘himself and wife against the said 
defendants and others. In testimony whereof they have 
hereunto severally set their hands and seals, the day and date 
above written. 

Bensamin Barnawe wz, [Seal.] 

by B. F. Barnawett, Attorney. 

G. B. Tureaperrt, [Seal. ] 

T. OW. Tareasnaizy, [Seal | 

Witson ALLEN, (Seal. ] 

Witson Aten, Adm’r., [Seal. |” 

The plaintiffs state particularly, and in detail, the circum- 

stances of fraud and circumvention, under w heh they allege 
that this instrument was obtained from their son; and, among 
other things, they say, that the defendants kept the whole 
transaction studiously concealed from the counsel of the plain- 
tiffs, and from some of their friends, to whom they had as- 
signed a part of the judgment at law. They state further, 
that the defendant, Wilson Allen, paid to their attorney $100 
in cash; that the defendant, Thomas H. Threadgill did not 
pay any thing at the time, but, some days afterwards, gave 
his promissory note for the same sum, and that the defendant, 
Gideon B. Threadgill, paid nothing, but instead thereof, exe- 
cuted the instrument, of which the following is a copy: 
“ Know all men by these presents, that I will pay to Benja- 
min I’, Barnawell, as agent of Benjamin Barnawell, one hun- 
dred dollars, provided the said Benjamin F. Barnawell shall, 
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between this date and September Term of the Superior Court 
of Law and Equity, in the County of Anson, procure from 
Benjamin Barnawell, and deliver the same to me, a release, 
under the hand and seal of the said Barnawell to me, of my 
land lying adjoining the lands of Dr. Watkins, Simeon Pem- 
berton and others, purchased from Thomas H. Threadgill, 
from all liability to execution at the suit of said Benjamin 
Barnawell and wife against Patrick B. Threadgill; or provi- 
ded, before the said September Court, the said Benjamin fF. 
Barnawell shall execute to me, in the name of Benjamin Bar- 
nawell, a release to the import aforesaid, under a duly authen- 
ticated power of attorney from the said Benjamin Barnawell 
to him, the said Benjamin F. Barnawell, authorising him to 
execute the said release to the import aforesaid. In testimo- 
ny whereof, I have hereunto set my hand and seal, this, the 
12th day of July, 1852. Signed, 

3 G. B. Turraperir, [Seal ]” 

The prayer of the bill was, that the defendants shonld be 
enjoined from setting up the said instrument, and. that the 
same should be surrendered up to be cancelled, and for gen- 
eral relief, 

The defendants all filed answers to the supplemental bill, 
and therein denied that the instrument of couipromise and 
release was fraudulently or unfairly obtained, and insisted on 
being allowed the benefit of it. 

And they, in their turn, at February Term, 1855, filed a 
eross-bill against the plaintiffs in the original and supplemen- 
tal bills, for the purpose of setting wp the said instrument as 
a bar to the relief sought by the plaintiffs, and praying that 
their bill might be dismissed. To this cross-bill, the defend- 
ants thereto filed their answer, in which they denied the mate- 
rial allegations of the said bill, as to the manner in which the 
instrument of compromise and release had been obtained, and 
reasserted the statements of their supplemental bill in rela- 
tion thereto. A replication was put in, and the parties pro- 
ceeded to take proofs, which being completed, both causes 
were set for hearing and transmitted to the Supreme Court. 
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These causes have been properly brought on to be heard 
together. They relate to the same subject matter, and the 
decision of one will, necessarily, determine the other. The 
right to the relief which is asserted by the plaintifis in their 
original bill, is alleged by the defendants therein to have been 
subsequently compromised and released by an instrument, 
which it’ is the object of the supplemental bill to have set 
aside, and which the cross-bill seeks to have established, so 
that the defendants may have the benefit of it. 

In this state of the litigation between the parties, it is man- 
ifestly the proper course that we should first consider wheth- 
er the instrument which was executed on the 12th of July, 
1852, by and between the plaintiffs, through their agent and 
attorney on. the one side, and three of the defendants on the 
other, can be supported as a fair compromise and release of 
the rights of the former. “Where a compromise of a doubt- 
ful claim is entered into fairly, and with due deliberation, and 
upon consideration,” it will undoubtedly be supported in this 
Court. This is clearly shown by the authorities to which we 
have been referred by the defendants’ counsel: Leonard v. 
Leonard, 2 Ball. and Beat. Rep. 178; Attwooa’s case, 1 Russ. 
Rep. 353; Wazlor v. Winch, 1 Sim. and Stew. Rep. 5645 
Goodman v. Sears,2 Jac. and Walk. Rep. 262. The plain- 
tiffs allege that the deed in question was procured from their 
agent by fraud and circumvention, and if this be so, it is equal- 
ly clear that the Court will relieve against it. 

The question then is, was it fairly obtained ? 

The counsel for the defendants insist that, in the examina- 
tion, of this question, the instrument is to be taken as a deed 
of compromise instead of one of release. He contends that 
there is a difference in the principle applicable to it, when 
viewed in the light of a compromise, from that which would 
be applied to a release, and for this position he relies upon 
what is said by Lord Cuancettor Manners in the above ci- 
ted case of Leonard v. Leonard: ‘ This deed has been treat- 
ed as arelease. Now, that is not the precise description of 
the instrument. Between a mere release and a deed of com- 
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promise of this nature, there is this distinction—that in the 
former the parties know their respective rights, and the one 
surrenders his rights to the othér; in the latter, both parties 
are ignorant of their rights, and the agreement is founded on 
that ignorance, and the party surrendering may, in truth, 
have nothing to surrender; and whether the uncertainty rests 
upon a doubt in point of fact, or a doubt in point of law, if 
both parties are in the same ignorance, the fairness of the 
compromise cannot be affected by a subsequent investigation 
and result.” The instrument, in the present case, purports to 
be both a compromise and a release, but as the release is 
founded upon the compromise, and was intended to be a part 
execution of it, we think the instrument ought to be treated 
asa deed of compromise, and we shall so consider it in our 
examination of it, and of the circumstances under which it 
was obtained. 

To show that the instrument was procured by fraudulent 
means, the deposition of one witness only has been taken by 
the plaintifis. That witness is their son and agent, and his 
testimony is far from being suflicient, of itself, to prove the 
allegation of fraud. He admits that the deed was read over 
to him, and he knew the bill was to be dismissed, and that 
the plaintiffs’ judgment was for a “big debt,” but of what 
amount he was ignorant. He says that Wilson Allen paid 
him $100; that Thomas H. Threadgill gave his note for that 
amount, which he assigned to another person, and he under- 
stood that it had since been paid; and that.Gideon B. Thread- 
gill gave him a bond, with conditions, which had never been 
paid. Te states further, that he did not understand “ the ef- 
fect of the compromise” until he was afterwards informed of 
it by his father’s counsel, George C. Mendenhall, and that 
Gideon B. Threadgill charged him to keep it a secret from 
his father’s friends, Dr. Watkins and William Allen, though 
he thinks he, also, proposed that the transaction should be 
kept a secret. In this last particular his testimony agrees 
with the answers of the defendants who were concerned in the 
transaction, but they deny positively that they enjoined se- 
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crecy upon the agent. Upon this part of the case the defend- 
ants have not taken any proofs, but rely altogether upon the 
allegations of fairness contained in their answers. As these 
are responsive to the charges of the bill, we should feel our- 
selves bound to hold those charges to be unsustained by the 
proof, were it not for the conclusive evidence of fraud- 
ulent practices furnished by the instrument itself, considered 
in connection with the other written testimony, about which 
there can be no mistake. The plaintiffs’ judgment against 
the executor of Col. Thomas Threadgill, was obtained at Fall 
Term, 1845, of Anson Superior Court, for $4950,83, of which 
sum $2500 was principal, and bore interest from that time; 
and upon this judgment, it appears, that only $333,46 had 
been paid, so that, at the time of the compromise, the debt 
and interest amounted to about $5600. The instrument pre- 
pared by the counsel for the defendants at their instance, pro- 
vides (according to the copy which is filed as an exhibit) for 
the payment, by the defendants, of $200 only, when all the 
answers admit that $800 was to be paid. Of this sum, only 
one hundred dollars were paid at the time, and a negotiable 
note given for a like sum by Thomas H. Threadgill, while the 
defendant Gideon B. Threadgill gave a bond for what he was 
to pay, on the condition for the performance, by the agent, of 
something, which shows clearly that he had strong misgivings 
that all was not right. ITLere, then, we have an agent agree- 
ing to give up an undoubted claim of his principal for $5600, 
in consideration of two, or, at most, three hundred dollars to 
be paid him. We are aware that the authorities establish the 
principle that mere inadequacy of consideration will not de- 
feat the compromise of a doubtful claim, where it is entered 
into fairly and with due deliberation. Vadlor v. Wench, Le- 
onard v. Leonard, ubt supra, and the other cases. Here, the 
only doubtful matter was the liabilty of the defendants for 
the slaves which they had carried off; and if liable, the extent 
of that liability. About that, the agent must have been pro- 
foundly ignorant; and as the transaction, while in progress, 
was kept secret from his father’s counsel and friends, he had 
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no means of getting information, except from the defendants 
themselves. “They a not pretend that they gave him any ; 
and whether the secrecy was proposed by them, or him, the 
result was the same. If he proposed it, they acquiesced in it, 
and they thus had every advantage in settling the terms. Of 
this, the vast inadequacy of the consideration must furnish 
strong testimony, and raises in the mind a suspicion of a col- 
lusion between the agent and the defendants to defrand the 
plaintiffs, or, perhaps, those persons to whom they lad as- 
signed a portion of theirjudgment. We do not, however, rest 
the case on this ground, because it ig not assumed in the bill. 
“The basis of our opinion is that the defendants, with all the 
knowledge on their part of the only doubtful matters in dis- 
pute, entered into an arrangement with the agent, by which 
his principal was to get not more than one-twentieth part of 
his debt, it being a part of the arrangement, at tlie same time, 
that it was to Be kept a profound secret from the principal’s 
counsel and friends. In.this view of the case we think that 
we are strongly sustained by what was said by the Lorp 
CHANCELLOR in the case of Leonard v. Leonard, upon the 
suppression or misrepresentation of a fact by one of the par- 
ties: “Here there is a material fact suppressed or misrepre- 
sented by the defendants’ agent, and by which the plaintiff, 
acting under a mistake, ought not to be prejudiced. The 
deed itself, though it does not represent these lands as being 
held in joint-tenanucy, suppresses the fact of their being held 
by these brothers as tenants in common 3 and when it is made 
manifest that the compromise was entered into between par- 
ties under a misapprehension of fact, known to the one party, 
or his agent, and unknown, or misrepresented to the other, 
the compromise is deficient in that which is essential to its 
validity—that both parties were in equal ignorance. And 
then the value of the plaintiff’s rights may fairly be relied 
upon, which, otherwise, I do not think could avail, unless it 
furnished, of itself, proof that the other party had been im- 
posed upon and defrauded.” 

This extract shows clearly that inadequacy of consideration 
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may have some weight, when there are other circumstances 
of suspicion about the compromise ; and it shows further, that 
the parties must deal with each other upon an equal footing, 
which was certainly not so in our case, where the defendants, 
as they themselves state, consulted with their counsel, but (to 
say the least) connived with the plaintiffs’ agent in keeping 
the matter secret from their counsel. 

Our opinion then, is, that the cross-bill must be dismissed 
with costs, and that the plaintiffs are entitled to have the in- 
strument of compromise surrendered up to be cancelled, ac- 
cording to the prayer of the supplemental bill. 

The alleged compromise being removed out of their way, 
the plaintiffs are entitled to the relief which is sought in their 
original and supplemental bills as against the defendants, or 
some of them. When this cause was brought before the 
Court, at a former term, upon a demurrer, (see 5 Ire. Eq. 
Rep. 86,) it was stated, as a clear principle of equity, “ that a 
creditor may follow the assets into the hands of the legatees 
and other persons claiming as volunteers, or fraudulent aloes 
ees of an unfaithful and insolvent executor.” The only dif- 
ficulty is in ascertaining which of the defendants is liable, 
and whether they are liable for the acts of each other. The 
defendant Patrick B. Threadgill, the executor, has died, in- 
solvent, since the cause has been removed to this Court, and 
we are not informed that there has been, or will be, any ad- 
‘ministration on his estate. | 

Joseph W. Allen, another defendant, denies that he has 
ever had any of the assets in his hands, or that he was con- 
cerned in any way with the removal of the slaves from this 
State, and there is no sufficient evidence to disprove the post: 
tive assertions of his answer. He admits that he was present 
as a spectator when the negroes were started, and the testi- 
mony shows that he went with them a mile or two. This is 
not sufficient to charge him, and its only effect will be to de-. 
prive him of the costs to which he would otherwise have been 
entitled upon having the bill.dismissed as to him. 

The plaintiffs charge a combination among the defendants 
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to deprive them of the fruits of their judgment, by carrying 
off all the slaves which would have been assets for its pay- 
ment. Their counsel insist, therefore, that they are justly 
liable for the acts of all and each. The testimony has failed 
to convince us that there was any thing like a conspiracy, by 
which each was to assist the others in running the slaves out 
of the way, so as thereby to defeat the claim of the plaintiffs. 
Such may have been the fact ; and though the evidence raises 
a suspicion of it, we cannot say that it has proved more than 
that each party, who had any of.the slaves, which he had ac- 
quired under the will, or from the executor of Thos. Thread- 
gill, deceased, resolved, and acted upon the resolution, to 
earry off such slaves, so that they should not be taken for the 
payment of the plaintifis’ debt. That much is almost avowed 
in their answers, and is very clearly established by the proofs. 
Several witnesses testify that they heard the defendants Pa- 
trick, Thomas, and Gideon, say, at different times, that the 
debt was unjust, and they would never pay it. 

The defendant Wilson Allen denies that he had, and is not 
proved to have had, any connection with the transaction, ex- 
cept to carry off the slaves for the defendant Gideon B. 
Threadgill, as his agent. It seems that he sold aslave named 
Judy, and paid the price to Young H. Allen, who had a prior 
lien upon her. Under these circumstances, his counsel con- 
tends that no decree can be had against him, and in support 
of his argument, cited and relied upon the cases of Bulhly v. 
Dunbar, 1 Anstr. Rep. 87, and Newman v. Godfrey, 2 Bro. 
Ch. cas. 833 ;-also Danl’s. Ch. Pr. 844; Stor. Eq. Pl. sec. 252, 
254, 838, and Mitf. Eg. Pl. 160. In bills, like the present, 
the Court does not proceed upon the idea of punishing the 
defendant for a tort, but upon that of following the assets in 
his hands, and making him responsible therefor, unless he be 
a purchaser upon an honest contract. As it isnot shown that. 
this defendant acted from any fraudulent purpose to binder 
or delay the plaintiffs in the recovery of their debt, or that 
he had, at the time when the bill was filed, or has now, any 
of the slaves, or other assets of the estate of Thomas Thread- 
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gill, in his hands, no decree, except for costs, can be had 
against him. From his conduct, the plaintiffs had apparent 
cause for making lim a party, and the authorities upon which 
his counsel relies, show that he is liable for easts. 

George Allen was a defendant in the original bill, and an- 
swered it, admitting that he carried off, and sold, a little girl 
named Dinah, at the price of $300. He stated that this Sal 
was the child of a negro woman, named Franky, whom the 
testator had given to Hull Threadgill, and confirmed the gift 
by his will, and that the said Hull had put the girl into ne 
possession upon his marriage with his daughter. He denied 
any concert with the eiliey defendants, and insisted on the 
benefit of the statute of limitations. Our opinion is that the 
statute cannot aid him. The debt upon which the plaintiffs’ 
judgment was.obtained, did not become due until the year 
1840, and the issue of devisavit vel non was not decided until 
1840. They commenced suit upon it in October, 1841, and 
recovered judgment in the Fall of 1845, and filed their bill at 
the Spring Term following. Under these circumstances, they, 
as creditors, were not barred by the adverse claim of the de- 
fendant and his father-in-law, under whom he claimed. Nor 
is he protected by the fact, that the executor had assets suffi- 
cient to pay all the debts of the estate, if he had not wasted 
them. The plaintiffs used all the diligence in their power in 
the prosecution of their claim, and they are entitled to have 
satisfaction out of the assets in the “hands of the legateeg. 
and other persons claiming as volunteers.” ‘They are enti- 
tled, therefore, to a decree against Wilson Allen, as adminis- 
trator of George Allen, for the price of the girl Dinah, with 
interest thereon, and there may be an account taken, if the 
parties desire it, whether the said administrator has assets 
enough to pay it. 

The reasons assigned for the liability of the defendant 
George Allen, will apply with equal force to the defendant 
Thomas H. Threadgill, so as to make him lable for the sum 
(to wit, $562,50) for which he sold the slave Will, and for in- 
terest on that sum. It does not appear from his answer, or 
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the proofs, that he has in his hands any other assets of the es- 
tate, unless his taking the slave Edmund into South Carolina 
and hiring him out there for his father, amounts, in the view 
of this Court, to his having him in possession. ‘The only tes- 
timony in relation to this slave is derived from the defendant’s 
answer. Ile says that his brother Joseph was carrying the 
slave into South Carolina, when, overtaking him, he sent him 
back, and carried the slave on himself, and hired him out in 
that country, “his father being in a paralytical condition, 
and unable to attend to his business.” We think that, under 
these circumstances, he must be held responsible for the slave 
or his value, and his hires; as to which there must be an ac- 
count, if the parties desire it. 

The extent of the liability of the defendant Gideon B. Thread- 
gill alone remains to be considered. He alleges, that at the 
sale made by the executor in 1842, he bought, at a fair price, 
and paid for the slaves Keziah, Tony and Laura, but he has 
not furnished us with any proof of such payment. Standing 
in the relation which he did to the executor, who was very 
intemperate and insolvent, or fast becoming so, it was Incum- 
bent upon him to prove that the sale was fair, and that he 
purchased fairly and paid the price. Satterwhite v. Hicks, 
Bus. Rep. 105. In the absence of such proof we must hold 
him responsible for the value of these slaves. Ile cannot be 
held liable for Jeriny, nor for Smiley and herchildren, because 
the testimony shows that he purchased the first of sheriff White, 
and paid him for her, and he sold the others for sheriff Bog- 
gan, and paid him the proceeds. Nor can he be made liable 
for the price of Charles, who was sold by Thomas H. Thread- 
gill, and the price (to wit, $500) paid to Young H. Allen and 
Hull Threadgill, who, it was proved, had a prior lien upon 
him. 

The plaintiffs then may have a decree against this defend- 
ant for the value of the slaves Keziah, Tony, and Laura; to as- 
certain which, there must be a reference. This defendant 
will not be alowed the $100 for which he gave his bond to 
the plaintiffs’ agent, as it appearsit has never been paid. His 
5 
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counsel said, on argument, that it had, or, at least, that the 
plaintiffs had a judgment for it. In this he was mistaken, as, 
upon a closer inspection of the exhibit, it appears that the 
judgment was set aside and a new trial granted, and that, af- 
terwards, the plaintiff was non-suited. The other defendant, 
Wilson Allen, as adininistrator of George Allen, and Thomas 
Tf. Threadgill, will be allowed the sums which they paid the 
agent. 


Per Curiam. Decree accordingly. 


HENRY W. PERRY, trustee, and others, against JAMES 8. YARBROUGH. 


Where a principal debtor, with money in his pocket, suffers the property of 
his surety td be sold, and himself becomes the purchaser, it is doubtful 
whether, even at law, the sale as against the surety, is not amere nullity ; but, 
certainly, in a Court of Equity, such.a purchaser will not be allowed to set 
up a title thus acquired against his surety. 


Cavuss removed from the Court of Equity of Franklin Coun- 
ty. 
The facts of this case are so fully set forth in the opinion of 
the Court, that it becomes unnecessary to state them here. 


Winston, Sen’r., and Gallzam, for plaintiffs. 
Moore and G. W. Haywood, for defendant. 


Pearson, J. On the 14th of August, 1846, Samuel Perry 
executed a deed, whereby, in consideration of natural love, 
he'conveyed to his daughter, Mary B. Perry, wife of Gustin 
Perry, a negro slave, Isaac, for the separate use and mainten- 
ance of the said Mary, during her life, and after her death, 
to the heirs of her body. AtSpring Term, 1847, of the Court 
of Equity of Franklin County, a bill was filed by the said 
Mary B., and Gustin Perry, Jun’r., Joseph Perry, and Eliza 
Perry, infant children of the said Mary B., by their next friend 
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Henry W. Perry, (the plaintiff in this suit,) against Gustin 
Perry, setting out the deed executed by Samuel Perry, and 
praying that a trustee might be appoined, to whom the said 
Gustin, who had jure marite acquired the legal title to the 
slave Isaac, might be decreed to convey upon the trusts de- 
clared in the said deed. Gustin Perry answered at the same 
term, and such proceedings were had that a decree was then 
made, that the said Gustin should convey, by a proper deed, 
the said slave to Henry W. Perry, in trust, for the separate 
use and maintenance of the said Mary Bb. for life, and after 
her death, in trust for such of her children as should then be 
living ; aad if any child should be dead, leaving issue, such 
issue to take the share of the deceased parent. 

On the 1st of October, 1847, Gustin Perry executed a deed 
conveying the slave to Henry W. Perry, for the use of the 
said Mary B. and her children, in pursuance of the decree. 

After the decree, and before the execution of the deed, one 
Harris recovered judgment against Gustin Perry and others, 
for $ , and sued-out execution, under which the slave 
was sold as the property of Gustin Perry, and purchased by 
the defendant, to whom he was conveyed by the officer, and 
possession taken accordingly. ‘The detendant, at the time he 
purchased, had express notice of the claim of Mary LB. and 
her children, and of the decree which had been made in their 
favour 

The prayer of the bill is, that the defendant may convey to 
the plaintiff, as trustee, according to the decree, and account 
for the hires and profits. 

The answer alleges that, at the Spring Term, 1846, of the 
Superior Court of Law for Caswell County, one Richard Smith 
recovered a judgment against Gustin Perry, Samuel Perry, 
S. Broddie, and N. Patterson, upon which execution issued, 
tested of said term under which the slave was sold as the 
property of Samuel Perry, and was purchased and paid for 
by Gustin Perry, through an agent, and was by him taken 
into possession, and kept until he was sold as the property of 
said Gustin, and purchased by the defendant under the exe- 
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eution in favor of Harris against Gustin Perry and others, re- 
ferred to in the bill. 

samuel Perry, Broddie and Patterson, were the sureties of 
Gustin Perry in the debt upon which the judgment was taken 
by Smith in Caswell Superior Court. 

The question is, what right, if any, did Gustin Perry ac- 
quire by buying and paying for the slave under the execn- 
tion against himself, Samuel Perry and others, his sureties? 

Upon the reasoning in Aforris v. Allen, 10 Ire. Rep. 208, 
Dobson v. Erwin, 1 Dev. and Bat. Rep. 569, it may be doubt- 
ed whether Gustin Perry, as against Samuel Perry, acquired 
anything by his purchase, and whether it would not, even at 
law, be treated as a nullity, so as to leave the title in Samuel 
Perry. The money of Gustin Perry was applied to the pay- 
ment of his own debt, and in the language of the Court in 
Dobson v. Erwin, “there was, in truth, no price and no sale; 
the sale which the creditor and sheriff thought they were 
making was a mere fiction. It is a perversion of the process 
of the law, forbidden alike by it and common honesty,---the 
making a sale under it to raise money which the debtor al- 
ready had, and which he applied to the satisfaction of that 
very debt.” 

But suppose the legal title did pass to Gustin Perry by 
force of the sheriff’s sale; without looking for authority, upon 
the reason of the thing it is manifest, that in Equity, he will 
be treated as having acquired the title for Samuel Perry. A 
principal debtor, with money in Aes pocket, suiters the proper- 
ty of his surety to be sold under execution, and becomes him- 
self the purchaser! Can he, in conscience, set up any title 
to the property? Can he, with the same money, pay off his 
debt and acquire the property of his surety? The question 
is too plain for argument. | 

A purchaser at execution sale acquires only the interest of 
the debtor, and takes the property subject to all the equities 
to which it was liable in his hands; under the deed of Samuel 
Perry, Mary B. Perry succeeded to all of his rights; it fol- 
lows that the defendant is bound to make title according to 
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the decree against Gustin Perry, and to account for the hires 
and profits. | 

For the purpose of this decision, we have assumed that the 
judgment of Smith against Gustin Perry and others, in Cas- 
well Superior Court, was also against Samuel Perry ; because, 
from the view we take of the case, it is not necessary to ad- 
vert to the fact that the writ was returned non est inventus, 
and a nol. pros. entered as to him ; or to the fact that the judg- 
ment, as to him, was vacated at a subsequent term. 

It was insisted at the hearing, that Mary B. Perry and her chil- 
dren, the cestuzs gue trust were necessary parties,and that the suit 
could not be carried on in the name of the trustee alone, as it 
concerned the trust-fund. We incline tothe opinion that the 
cestuis gue trust should be parties; but as they are mere for- 
mal parties, for the purpose of concluding them by the de- 
cree, and the account which will be ordered, and as the 
amendment does not at all affect the merits, and does not 
make any other alteration in the proceedings necessary, it 1s 
allowed to be made in this Court without costs, under the re- 
cent act. 


Per Curiam. Decree for plaintiiis. 


RAIFORD KENT against BRITTAN H. BOTTOMS. 


Where a person was charged in a bill with concealing or destroying a deed, 
made by him to his mother-in-law, with whom he was residing when she 
died, and in his answer admitted that he had made such a deed, but said that 
he did not know what had become of it; that it was only taken as a se- 
curity for money, that he had paid money and done services to the 
amount of the sum advanced, and that he believed that she had destroyed 
the deed, that his title might be revived; J/eld that the onus of proving 
these allegations rested with the defendant. | 

Under ch. 33, sec. 17, Rev. Code, a.bill can be amended, as‘to parties, in the 
Supreme Court. . 


Cause removed: from the Court of Equity of Nash county. 
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The facts of the case are set forth so fully in the opinion of 
the Court, that it is unnecessary to state them here. 


Miller and Lewis, for plaintiff, 
Moore and Dortch, for defendant. 


Barris, J. The material allegations upon which the plain- 
tiff founds his claim for relief, are, that he is the only legiti- 
mate child and heir-at-law of Mourning Kent, late of Nash 
county; that three or four years before her death, the defend- 
ant, who had married one of her illegitimate dangliters, pur- 
chased and took an absolute deed, to himself, for a certain 
tract of land, lying in the said county, and called the Everett 
tract; but being unable to pay for it himself, he procured his 
imother-in-law to sell a negro girl, belonging to her, and ap- 
plied a part of the proceeds as a payment for the land; that 
before she consented to do so, she required him to execute to 
her an absolute deed for the same land; and that some time 
before or after her death, he had got the said deed into his 
possession and had concealed or destroyed it, the same never 
having been registered, and that as to said land she had died 
intestate. The prayer is, that the deed, if in existence, may 
be produced and registered, or if lost or destroyed, that he 
may execute a new deed and surrender the land, and ac- 
count for the rents and profits. There is also, the usual prayer 
for general relief. The defendant admits the purchase of the 
tract of land in question, and that he took an absolute deed 
therefor, to himself, from the vendor; that the purchase- 
money was paid ont of the proceeds of a negro girl belonging 
to the plaintiff’s mother, and that he executed an absolute 
deed to her for the same land; but he insists that the deed 
was intended to stand as a security only until he could pay 
her the money, or perform such offices of kindness and at- 
tention to her as would, in her estimation, be a satisfaction 
for the land; that he had paid for her in discharge of debts, 
which she owed, about the sum of $130 in money, and had, 
by attending to her business, and otherwise, so satistied her 
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for the land, that he believes she had destroyed the deed 
which he executed to her; that at all events, she had repeat- 
edly expressed herself satisfied; had disclaimed having any 
title to the land, and had spoken of it as his, the defendant’s 
land, and that he had never found among her papers, nor 
seen any where else after her death, the deed in question. 
The answer denies that the plaintiff is the sole legitimate 
child and heir of his mother; on the contrary, it asserts that 
the wife of the defendant is also a legitimate child of the 
same mother. The plaintiff has filed a replication to the an- 
swer, and the cause comes on to be heard upon the pleadings 
and proofs. 

In examining and deciding upon the effect of the testimo- 
ny, in relation to the destruction of the deed from the defend- 
ant to his mother-in-law, it must be borne in mind that the 
burden of proof is upon him. He admits that it was once in 
existence, and alleges, in his defense, that she intentionally 
destroyed it for the purpose of preventing its being an incum- 
brance upon his title to the land. The onus of proof is also 
upon him to show that the deed was intended as a mere se- 
curity for money, instead of being what it purported to be, 
an absolute conveyance of the title toher. In both respects 
he has entirely failed to sustain his case. Besides proof, not 
very clear, of her declaration, there is no evidence of facts 
dehors the deed, inconsistent with the idea of an absolute con- 
veyance. It appears, from the testimony, that the defendant 
and his family lived with his mother-in-law upon another 
tract of land, which belonged to her, and there is no proof to 
show, that by his cultivation of it himself, or by receipt of 
rent trom his tenants, he claimed the tract of land in dispute, 
adversely to her, during her life-time. The proof of the in- 
tentional destruction of the deed, by her, is equally defective. 
One witness only, Elizabeth Williams, says that she saw the 
old lady about three or four years before her death burn some 
papers, but of what kind they were, she does not say. This 
testimony, insufficient as it is, to prove the destruction of the 
deed, is rendered, if possible, still more valueless, by that of 


72 IN THE SUPREME COURT. 
Kent v. Bottoms. 


Peter Eatman, who states that about a year before Mrs. 
Kent’s death, he heard her say, that the right to the land was 
under the key, or keys, which she pulled out of her pocket. 
The defendant has failed, again, in proving that he had paid 
any money for his mother-in-law, or had done any thing for 
her in the way of services and attention, amounting to satis- 
faction of her claim against him. He has not shown that he 
ever paid a single debt for her, nor that his wife ever did 
more for her, in kindness and attention, than was sufficient to 
repay her for permitting them to live with her, in her own 
house, on her own land. In this state of the proofs, the plain- 
tiff is entitled to have the deed in question produced, in order 
that it may be proved and registered, or to have another deed 
of the same import executed by the defendant. 

Upon another part of the case, we think the defendant has 
been more successful in his proofs. The weight of the testi- 
mony is so far in favor of the legitimacy of his wife, that we 
think she ought to be made a party to the cause, as she is, if 
legitimate, directly interes‘ed in the subject-matter of the suit. 
We will not dismiss the bill for this cause, but direct it to 
stand over for further directions, in order that the plaintuf 
may take the proper steps for making her a party; //odges 
v. Hodges, 2 Dev. and Bat. Eq. 72; Watson v. Ogburn, Ibid. 
353 5 Sumpson v. King, 1 Ire. Eq. 14; Story’s Eq. Pl. sees. 
936, 541, 885. This, we think, may be done in this Court, 
under the recent enactment in the Rev. Code, ch. 33, sec. 17. 
We will, after such amendment, direct further enquiry as to 
the legitimacy of the defendant’s wife, with particular in- 
structions to the commissioner to ascertain, as near as he can, 
in what year she was born, and at what time Mrs. Annie 
Lewis, wife of Wright. Lewis, another daughter of Mrs. Kent, 
was born, and also to enquire and report such other facts and 
circumstances as either party may desire. 


Pre Curiam. Decree accordingly. 
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WILLIAM A. BLOUNT and others against JAMES ROBESON, admin- 


astrator, cum. tes. an. 


One who has undertaken, in a covenant, to act as an agent to explore, survey 
and sell, a body of lands, and account at stated periods, and who took from 
his principal a power of attorney enabling him to make title, cannot, with- 
out taking steps to put an end to the trust, purchase for himself another 
title to the land thus entrusted to him. 


The death of the principal in the above case, after the agent had bid ‘off the 
land at’a sheriff’s sale, although it revoked the power of attorney to sell, 
did not affect the agent’s duty under the covenant, and enable him to take 
an. adversary position towards the heirs. 


A sheriff’s deed accompanied with possession, will operate as color of title 
to create a bar, only from the time of its actual execution, and will not 
relate back, for such a purpose, to the time of the sheriff’s auction. 


Where an act admits of two constructions, the one rightful, and the other 
wrongful, the rightful character will be imputed to it, and the party will 
not be heard to aver that he acted wrongfully, or be allowed to take advan- 
tage of his own wrong. 

Where a confidential relation is established between parties, either by act of 
law, or by agreement, the rights incident to that relation continue until the 
relation is put an end to, and time will not operate as a bar during the ex- 
istence of such relation. 


CatusE removed from the Court of Equity of Beaufort Coun- 
ty. 

The plaintiffs are the children and grand-children (heirs-at- 
Jaw) of John Gray Blount. On the 24th day of January, 1806, 
Benjamin Smith being seized in fee of a certain large tract 
of land, in the County of Brunswick, containing about 60,000, 
acres, by deed of bargain and sale of that date, conveyed the 
same to the said Blount. On the 28rd of October, 1819, the 
said Blount entered into a certain covenant in writing with 
the defendant’s testator, James J. McKay, duly signed, 
sealed and delivered by the said parties, in which, among 
other things, it was covenanted and agreed, that whereas the 
“said John Gray Blount has claim under a deed from Benja- 
min Smith for 60,000 acres of land in the Green Swamp, 
which he is disposed to sell, and hath this day executed to 
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the said James J. McKay a power of attorney to sell and con- 
vey all his right, title and interest in the said 60,000 acres of 
land, or any part thereof, and to warrant and defend the same 
against him and his heirs and assigns, and all persons claim- 
ing from, by and under them: Now, that no dispute shall 
arise between the said Blount and McKay with respect to 
any charge for transacting the said business, it is stipulated 
and agreed between them that the said James J. McKay 
shall, at his own expense, examine the said Blount’s title to 
said land, explore, sell and convey, the same, or any part 
thereof, taking care to secure the purchase money for the 
same by bond and good security, or bond, and security on 
the land, as he may deem most advisable, and make return 
to the said John Gray Blount, in the month of February, of 
all sales and payments towards the same, and account with 
the said John Gray Blount, his heirs, executors, &e., for his 
one-half of the said sales; and the said John Gray Blount 
shall allow to the said James J. McKay, as a full compensa- 
tion for all his expenses and trouble, and all individual 
charges relative thereto, one-half the gross sales of all the 
lands so sold by the said McKay.” 

At the time of the execution of this covenant, Blount de- 
livered to McKay the deed of Benjamin Smith, made to him, 
which had been duly proved before a Judge of the Superior 
Court, and was subsequently registered. McKay resided in the 
County of Bladen, not far from these lands, and Blount in the 
County of Beaufort, at a considerable distance from them. At 
some time subsequent to this agreement, McKay put tenants on. 
different portions of the land, but he made no sales before the 
one in 1855, set forth below, and he made n> communica- 
tion, in respect to the land, to Blount, in his lfe-time, nor to 
his representatives, after his death. He retained the title pa- 
pers of Blount until July, in the year 1853, when he delivered 
them to one of his heirs. 

In 1882 John Gray Blount died, having made a last will 
and testament, wherein he devised the land in question to 
the plaintiffs, who are also his heirs-at-law. 
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In 1858 McKay sold the land in question to a company 
composed of Doctrine W. Bagley and others, at the price of 
$10,000. | 

The plaintiffs allege, in their bill, that they demanded of the 
said McKay, in his life-time, one-half of the gross amount for 
which the said land was sold, and that he refused to pay the 
same, or in anywise to account with the plaintiffs for his ad- 
ministration of the trust created by the said covenant, assert- 
ing an exclusive title in himself for the lands thus sold. 

The bill was filed Spring Term, 1854. The prayer is for 
an account, and for general relief. 

The defendant answered, admitting the covenant as above 
set forth, but insisted that, by the death of Blount, in 1882, 
the power of attorney was revoked, and that, from that time, 
the confidential relation between his intestate and Blount was 
dissolved and put an end to, and that he was thus putin a 
position to assert an adverse possession. He addneced, as a 
color of title, a deed from the sheriff of Brunswick County to 
him, made the 11th of June, 1845, upon a sale made by him 
to McKay on the first Monday in June, 1830, under an exe- 
cution issuing from the County Court of Brunswick, on a 
judgment in favor of one Robert Hare against Mary Grimke, 
devisee of Benjamin Smith, and he relied on the possession 
of himself, by his tenants, for more than seven years previous- 
ly to the bringing of this suit. The defendant relied on the 
same facts by the way of plea, which were specially pleaded 
as a bar to the plaintiffs’ right toreccver. The sheriff’s deed 
to McKay was filed as an exhibit. 

Replication, commission and proofs; and the canse being 
set down, was sent to this Court for trial. 


vodman, for plaintiffs. 
Donnell, for defendant. 


Pearson, J. In 1806, Benjamin Smith, having title to a 
large body of land in the County of Brunswick, (about 60,000 
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acres,) for a valuable consideration, conveyed the same to 
John G. Blount, the ancestor of the plaintiffs. 

In 1819, Blount and James J. McKay, the intestate of the 
defendant, executed a covenant by which McKay agreed, “at 
his own expense, to examine the title of Blount to the said 
land, explore, sell and convey, the same, or any part thereof, 
upon such terms as he might deem advisable, and make re- 
turn to the said Blount in the month of February, (in each 
and every year,) of all sales and payments towards the same, 
and account with the said Blount, his heirs and executors, 
&c., for his one-half of said sales,’ deducting expenses. 
Blount, at the same time, executed to McKay a power of at- 
torney to make title, with warranty, to the land, in such parts 
or parcels thereof, as he might, from time to time, make sale 
of. 

In 1830 the sheriff of Brunswick County ‘sold the land un- 
der an execution upon ajudgment in favor of Robert Hare 
against Mary Grimke, the devisee of the said Benjamin Smith, 
and McKay became the purchaser thereof at about the price 
of $49. 

In 1832 Blount died, leaving the plaintiffs his heirs-at-law 
and devisees. 

In 1845 the sheriff of Brunswick executed a deed to McKay 
for the land. 

In 1853 McKay sold the land to one Bagley and others, for 
$10,000, and soon thereafter died. | 

Mckay had put tenants on the land, who continued in pos- 
session for more than seven years before his sale to Bagley. 

The bill was filed at Spring Term, 1854, alleging these 
facts, and praying that the defendant, as administrator of 
McKay, shonld account for the one-half of the amount of 
sales according to the covenant executed by Blount and Me- 
Kay. | 

The defendant in his answer insists, admitting the facts as 
above stated, that, by the death of Blount, the power of attor- 
ney was revoked, and the previons relation existing between 
the parties thereby terminated ; that under the sheriff’s deed 


DECEMBER TERM, 1856. 77 


Blount v. Robeson. 


ee 


as color of title, and the possession held under it, his intestate 
had acquired title, and he insists that he is protected by the 
statute of limitations and the lapse of time. Ile avers that 
his intestate, in the latter part of his life-time, claimed the 
land as his own, and sold it on his own account, and not on 
account of the plaintiffs, or in pursuance of the covenant and 
power of attorney. The parties lived a consiccrable distance 
from each other, and there was no communication between 
them in reference to the land, until after the sale, when defend- 
ant’s intestate delivered up the deed of Benjamin Smith to 
Blount, which deed he had received at-the time the covenant 
was executed, and had retained ever since, and refused to pay 
over any portion of the proceeds of the sale. 

It is proved by the testimony of d/r. Biggs, that McKay 
sold the land as his own, and did not profess to act under the 
covenant and power of attorney. Mr. Biggs says that, ‘ du- 
ring the negotiation for the purchase of the land, General 
McKay alluded to Blount’s claim, and showed lim the cov- 
enant and power of attorney, and also the deed of Smith to 
Blount, and enquired who were the heirs of Blount,” and 
“seemed to fear thatif he completed the trade as proposed, he 
might have some difficulty with them.” 

The mere statement of the case is sufficient to show that 
the plaintitis are entitled to the relief prayed for, unless their 
right is barred by the statute of limitations, or lost by the 
lapse of time. Mr. McKay, in his conversation with Mr. 
Biggs, felt this. He feared if he completed the trade as pro- 
posed, that he might have some difficulty with the heirs of 
Blount. 

The purchase of McKay, at the sheriff’s sale in 1830, was in 
Blount’s life-time; the covenant and power of attorney were 
then in full force and effect, and of course, McKay could 
not thereby acquire any title in himself adverse to that of 
Blount. The purchase is referrable to the relation then ex- 
isting between the parties, as a mode of removing an incum- 
branee, or quieting the title of Blount, at a small expense. 
This results from a principle familiar both at Law and Equi- 
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ty, i. e., when an act admits of two constructions, one right- 
ful and the other wrongful, the rightful character will be im- 
puted to the act, and the party will not be heard to aver that 
he acted wrongfully, or be allowed to take advantage of his 
own wrong. 

So, the fact that McKay put tenants on the land, for the 
purpose of holding possession, is attributable to the relation 
between the parties; and although Mckay, in 1845, took the 
deed from the sheriff in his own name, still the possession of 
these tenants cannot have the effect of defeating the title of 
Blount, which was good, and of ripening a bad title, which 
Mckay, at that time, saw proper to take in his own name. 
It may be that he took this deed in his own name as a mat- 
ter of convenience, not knowing who were the heirs of Blount. 
Such would be the natural inference, but for subsequent 
events. 

Admit, however, that he had then formed the purpose of 
defeating the right of Blount’s heirs, and to that end, took 
the deed in his own name, and then, for the first time, put 
tenants on the land, (although it does not distinctly appear, 
either from the pleadings or proofs, when, possession was taken 
by these tenants,) still it required seven years’ possession, un- 
der this deed as color, to perfect the title, and devest the le- 
gal title of the heirs. This brings it-down to 1852, before 
McKay had the legal title, and at that time the heirs having, 
as is supposed, lost the legal title, would be forced into a 
Court of Equity, to assert the right of converting him into a 
trustee. This bill was filed within two years thereafter, so 
their right in Equity was not barred, and the question is, 
were they entitled, in Equity, to convert him into a trustee ¢ 

We think their equity very clear. By the death of Blount 
the power of attorney to McKay was revoked, but the coven- 
ant, executed by the parties, still subsisted, and the confiden- 
tial relation, created thereby, continued. It is true, McKay 
had made no returns of sales and payments, and had held no 
communication, either with Blount or his heirs, for a long 
space of time ; but there were no returns of sales and pay- 
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ments to make, as he had effected no sales, and the obliga- 
tion, on the part of McKay, to account with Blount, his hears 
and executors, for the one-half of the proceeds of sales, was 
still in full force, and had never been released, satistied, or aban- 
doned. Itis familiar doctrine, acted upon both at Law and 
in Equity, that when a confidential relation is established be- 
tween parties, either by act of law, as in the case of coparce- 
ners, tenants in common, &e., or by agreement of the parties 
as in case of' a trust, or agency, the rights incident to that re- 
lation, continue until the relation is put an end to, and the 
statute of limitations and lapse of time, have no application. 
Northcott v. Casper, 6 Ire. ig. Rep. 803; Adams’ Equity. 

The plaintiffs’ equity, therefore, is not barred by the stat- 
ute of limitations, or lost by the lapse of time, even upon the 
supposition that McKay had a right to assume an adversary 
position, and acquire title fur himself under the sheriff’s deed. 

But we wish not to be understood as conceding that point. 
A lessee for years, after the expiration of the time, is not at 
liberty to turn upon his landlord and hold adversely, until he 
has first surrendered up the possession acquired by means of 
the lease. A bailee cannot, by an act of lis own, make him- 
self’ a wrong-doer, so as to acquire any rights incident to an 
adverse possession. The bailor may, at lis election, treat him 
as a wrong-doer, but the bailee cannot make the averment, 
for no man shall take advantage of his own wrong. 

It is upon this principle that the doctrine of “ tenancy by 
sufferance” is based. After the determination of the estate, 
the tenant holding over, is still considered as a tenait, and 
can acquire no rights upon the footing of an adverse posses- 
sion; he is required first to give back the possession, and put 
the landlord in statu quo. | 

Upon this principle, which is universal, (for it is one of com- 
mon honesty,) McKay could acquire no rights by means of 
his deed and the possession of his tenants, until he had put an 
end to the confidential relation, created between himself and 
Blount, by force of the covenant. He took no steps for this 
purpose; on the contrary, he retained the title papers, allow- 
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ed the covenant to remain outstanding, and had it in his pow- 
er at any time when he effected a sale, although the power of 
attorney was revoked by Blount’s death, to compel Blount’s 
heirs to. make title to the purchaser, and divide the proceeds 
of gale according to the stipulation of the covenant. The idea 
that he, by remaining inactive in reference to Blount and 
his heirs, and making no communication to them, from 
1819 to 1858, which he was under a positive obligation to do 
during that time, could contrive to acquire title in himself, 
and thereby havea right, when he did effect a sale, to appro- 
priate the whole of the proceeds to himself, and repudiate his 
obligation to Blount, cannot, for one moment, be entertained, 
there being no allegation or proof, that Blount’s title was not, 
in the first instance, good. It does not lie in the mouth of 
McKay or his representatives to say to the heirs of Blount, 
“You have forfeited your rights by your laches.” Whose 
fault was it? Whose duty was it to make returns, and com- 
municate, from time to time, with Blount and with his heirs? 


Per Curiam. There will be a decree for the plaintiffs. 


EZEKIEL COLLETT against ALLEN M. FRAZIER, administrator. 


Where the vendor of a slave, through mistake, surprise and ignorance, and 
without consideration, inserted in the bill of sale, a release of all the pur- 
chase-money, when he had only received a part, he is entitled to relief in 
Equity. 

Where a person, on his death-bed, said to a bystander, he owed so much to 
the plaintiff, (mentioning the sum) as a balance for certain slaves, which he 
had theretofore bought, and that he wished it paid, it was Held a sufficient 
acknowledgment of the debt, to take it out of the statute of limitations. 


CavsE removed from the Court of Equity of Randolph county. 

The plaintiff having a claim, under the will of his father, to 
one-fifth of a family of slaves, whizh had been bequeathed to 
him and four other brothers, to be possessed when the young- 
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est brother, Washington, should come of age, sold the same 
to his brother Ezekiel, the defendant’s testator, for $350, and 
made a bill of sale, in the ordinary form, for his share of the 
property, in which was contained an acknowledgment that 
he had received the purchase-money and a release for the 
whole amount. 

The plaintiff, in his bill (to which there was’ an amend- 
ed bill) alleges, that he never received but one hundred dol- 
lars of the sum thus released; that being very poor and much 
in need of money, while his brother Washington was still un- 
der twenty-one years of age, he sold his interest in the proper- 
ty, which had been bequeathed to him by his father, to his 
brother Ezekiel for $350, and made the bill of sale as above 
stated ; that on the day when he made the bill of sale, Ezeki- 
el was to have paid him the hundred dollars and given his 
note for $250; that when they met for the purpose of conclu- 
ding the bargain, Ezekiel said he had been disappointed in 
getting money, and therefore was not able to comply with his 
part of the agreement; he insisted, however, on plaintifi’s ex- 
ecuting the bill of sale, and by promising, in a few days, to 
pay the money and give his note as agreed, he was prevailed 
on to do so; that, shortly afterwards, he paid him the one 
hundred dollars, but they disagreeing about the amount for 
which the note was to be made, the plaintiff insisting that it 
was to be for $250, and his brother that it was to be for only 
$200, no note was ever given. The matter remained so un- 
til after three years had expired, but that the defendant’s tes- 
tator, within the three years before the bringing of this suit, 
had distinctly acknowledged the existence of the debt, and 
had promised to pay it. He particularly relies upon an ac- 
knowledgement and promise made in his last iulness, a few 
days before his death, which was within one year before this 
suit was brought. The plaintiff gives as a reason for appeal- 
ing to the jurisdiction of the Court of Equity, that if he had 
sued at law he would have been barred and estopped by his 
acknowledgment of payment and the release in the bill of sale, 
which he had given to his brother; that that acknowledge- 
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ment was inserted from mistake, ignorance, and a misappre- 
hension of its effect upon his rights. 

The prayer is for the payment of the balance due him upon 
the original contract for the sale of his interest in the slaves. 

The defendant, who was sued as administrator with the will 
annexed, answered and denied the allegations contained in the 
bill. He also relied on the statute of Uimitavons 

There were replication and proofs; and the cause being set 
down for hearing, was sent to this Court for trial. 


Morehead and Gorrell, for plaintiff, 

Bryan, for the defendant, cited Melton v. Hogue, 4 Ire. 
Eq. 415, insisting that the allegations in the amended bill 
were contradictory to those of plaintifi’s original bill, and that, 
therefore, the Court could make no decree in his fiver. 


Batrtz, J. We do not find any such contradiction be- 
tween the allegations in the original and amended bill, as is 
insisted on by the counsel for the defendant. There are, in- 
deed, some omissions in the original which are supplied by 
the statements in the amended bill; for instance, in the orig- 
inal bill the slaves in which the plaintiff sets up an interest 
under his father’s will, are spoken of as a “family of negroes,” 
while in the amended bill, he gives, as an extract from the 
will, the clause in which the negroes arenamed. In the orig- 
inal, neither the death of his father, nor of the defendant’s 
testator, leaving wills which were duly admitted to probate, 
nor the qualification of the defendant as administrator eum 
testamento annexo of Samuel Collett, are distinctly and posi- 
tively averred; but in the amended bill these omissions are 
supplied. The case of Milton v. Hogue, 4 Ire. Eq. 415, re- 
ferred to by the counsel, does not, therefore, stand in the way 
of the plaintiff's claim to relief, if he be otherwise entitled to 
it. 

The ground upon which the plaintiff bases his title to reliefin 
Equity, is admitted. See Crawley v. Timberlake, 1 Ire. Eq. 
Rep. 346. The only difficulties which he has to encounter 
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are the proofs and the statute of limitations. The defendant 
cannot resist the force of the proofs that his intestate took a 
bill of sale for the plaintiff’s interest in the slaves in question, 
in which there was inserted an acquittance forthe purchase- 
money, though it was not then all paid. The main reliance 
for defeating the recovery is the statute of limitations; this, 
the plaintiff admits, would bar him, but for distinct acknowl- 
edgements of the debt, and promises to pay it, made by the 
testator within less than three years before the bill was filed. 
Upon this part of the case, too, the proofs are clear and con- 
clusive. The testator died in the month of April, 1849, and 
the bill was filed in 1851. While on his death-bed, and only 
afew days before his death, the testator admitted to his bro- 
ther John that he still owed the plaintiff for the negroes, 
and said that John knew how much it was. John says, in 
his deposition, that he did not know how much the debt then 
was, but that, in 1841, when the parties attempted to settle, 
it was $250. The day before he died he told his sister, Mrs. 
Leach, that he owed the plaintiff a balance of $80 on the same 
debt, with some interest, which would make it amount to 
about $100; and that he wanted it paid. Here, then, is a 
distinct acknowledgement of a certain debt, if not a positive 
promise to pay it. This is clearly sufficient, according to all 
the authorities, to remove the bar of the statute; the court of 
equity, in this respect, following the rule in the courts of law. 
There is some other testimony of acknowledgements made at 
other times, which tend to corroborate the statements of the 
witnesses to whom we have particularly referred.’ We have 
not overlooked the testimony introduced for the defendant. 
It shows that the plaintiff, at different times, and to different 
persons, admitted that his brother, the testator, owed him 
nothing, while at other times, to one or more of the same 
witnesses, he insisted that his brother was justly indebted to 
him for the slaves. From the circumstances under which 
the admissions were made, it is manifest, either that the plain- 
tiff was not serious in making them, or that he did it to avoid 
the payment of his taxes, or some other just claim about to 
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be made upon him. We cannot, therefore, give to them the 
effect of disproving the testimony of the solemn declarations 
made by the defendant’s testator on his death-bed. Our 
conclusion is, that the plaintiff is entitled to a decree for 
$80, with interest thereon from the year 1841. As assets in 
the hands of the defendant have neither been alleged in the 
bill nor stated in the answer, there must be a reference, if the 
parties desire it, to ascertain whether any, and if any, what 
amount, is in the hands of the defendant, liable to the plain- 
tiff’s recovery. 


Per CurRIAM. Decree accordingly. 


GEORGE SCARLETT against HENRY H. HUNTER. 


In Equity, time is not of the essence of a contract for the payment of money. 

Where there is 2 contract for the sale of land, the vendee is considered, in 
Equity, as the owner, and the vendor retains the title as security for the 
purchase-money. 

Where the vendee is let into\possession, it is taken for granted that each par- 
ty is satisfied, until one or the other moves towards the execution of the 
contract by demanding a specific performance, and neither party, under such 
circumstances, has a right to insist on a lapse of time as a bar to a specific 
performance, 


Cause removed from the Court of Equity of Mecklenburg 
County. 

On the 25th of July, 1849, the defendant entered into a 
penal bond for five hundred dolar, payable to the plaintiff, 
with the tolowing condition attached: “The above obliga- 
tion is such that the said Hunter is to make a right and title 
to George Scarlett to thirty-four acres of land, whereon the 
said Scarlett now lives, joining the lands of Harvy Young and 
others, when the said Scarlett pays said Henry H. Hunter the 
sum of sixty-eight dollars, with interest from the date—the 
money to be paid on the 25th of December, 1850-—then this 
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obligation to be void, otherwise to remain in full force and 
virtue.” | 

In the fall or winter of 1853, the plaintiff having been up to 
that time in possession of the land, tendered the principal and 
interest due up to that time, and demanded that he (defendant) 
should make him a title, which he refused to do; whereupon the 
plaintiff filed this bill in 1854. The prayer is for a specilie 
performance on the payment of the purchase-money. 

The defendant answered, denying the plaintifi’s nght to 
have the land after the 25th of December, 1850, and alleging 
that the plaintiff had abandoned the contract. 

Replication, commissions and proofs. Cause set down for 
hearing and sent to this Court. 


Wilson, for plaintiff. 
Osborne, for defendant. 


Prarsox, J. In Equity, time is not of the essence of a 
contract for the payment of money. Upon this principle, 
after the day of payment according to a condition, is passed 
at law, this Court gives “an equity of redemption ” and treats 
the property as security. The right of redemption is not af- 
fected by a failure to make payment; for the mortgagee may 
rest satisfied with his security as long ashe chooses, and when 
he wants his money he may compel payment within a reason- 
able time, or foreclose the equity of redemption. Mere inac- 
tion by the parties will not raise a presumption of abandon- 
ment of the right of redemption under twenty years, accor- 
ding to the doctrine in England, or ten years, under our stat- 
ute, in case of land, although the mortgagee las been in pos- 
session, 

Where there is a contract for the sale of land, the vendee 
is considered, in Equity, asthe owner, and the vendor retains 
the title as security for the purchase-money. Ie may rest 
satisfied with this security as long as he chooses, and when he 
wants the money, he has the same right to compel payment 
by a bill for a specific performance, as the 'vendee has to call 
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for title. The right to have a specific performance is mutual, 
and when the vendee is let into possession, and continues in 
possession, as in our case, it is taken for granted that the par- 
ties are content to allow matters to remain in statu gue, until 
a movement is made by one side or the other. These princi- 
ples are fully discussed in fudls v. Carpenter, 1 Dev. and 
Bat. Eq. 237, which is decisive of this case. 


MeGalliard vy. Atkin, 2 Tre. Eq. 186, is not in point. That 
case was decided upon its peculiar circumstances ; there was 
an unequivocal act of repudiation orabandonment on the part 
of the vendee. The contract was made in 1813; the vendee 
never took possession, and moved to the State of Alabama in 
1338, without having performed a single one of the stipula- 
tions on his part. In 1538, after a lapse of twenty-five vears, 
he assigns his interest under the contract. The Court refuse, 
under the special circumstances, to deerce a specific perforin- 
auce at the instance of the assignee. 


The plaintiff is entitled to a decree for a specific perform- 
ance, upon the payment of the purchase-money and interest. 
Ife is also entitled to his costs, as the refusal of the defend- 
ant to perform his agreement, made it necessary to institute 
this proceeding. 


Perr Curiam. Decree accordingly. 


i re = te ere tes eee 


D. TAYLOR and others against TEMPE DAWSON and another. 


The statute of limitations will protect a person holding possession under the le- 
gal title, if the conveyance take effect to pass the legal title, and make it 
necessary to convert the party into a trustee against his asseut. 

Where, therefore, a deed in trust was made to secure bona fide debts, one whe 
purchased and took the trustee’s title 1s protected by the statute of limita- 
tions, however fraudulently he may have acted in suppressing competition, 
and although he bought in the property for the trustor. 
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Causrk removed from the Court of Equity of Edgecombe 
County. 

John H. Dawson, being largely indebted to his mother, the 
defendant Tempe, and to the defendant Jos. J. Williams, a 
relation, for debts and liabilities taken up and paid by them, 
and being in failing circumstances, on the 17th of April, 
1842, at the instance of the defendant Williams, made a deed 
of trust to John L. Hyman, conveying a large amount of 
property, consisting of a tract of land in Halifax County of 
900 acres, also thirty-four slaves, twenty-two mules, five hun- 
dred and fifty hogs, besides horses, wagons, carts, plantation 
tools, household and kitchen furniture, twenty-five thousand 
pounds of pork and bacon, and various articles and commod- 
ities incident to the farming business, in trust, to secure to 
his mother, the said Tempe, and to the said J. J. Williams, 
debts to the amount of nearly nire thousand dollars, part of 
which were due to her, and part to J. J. Williams, and part 
to the two jointly, most of which had been on interest for a 
short time; also, to secure to Whitmel Kearney $1500 and 
interest, to Wm. KX. A. Williams $896 with interest, and to 
Samuel Williams $727 with interest, making in all, without 
interest, nearly $12,000. These debts were bona fide. Be- 
sides these creditors, the said Dawson owed the plaintiffs the 
several debts set out in their bill, and other persons, none of 
whom were included in this or any other deed of trust. Be- 
sides this deed of trust, the said Dawson had executed anoth- 
er to Thomas Jones, dated 6th of April, 1842, containing four 
slaves and other property, to secure one of the same debts to 
Mr. Williams, and one to Mr. Jones, which it is not material 
should be more minutely noticed. These two deeds conveyed 
all the estate, real and personal, and everything of value which 
the said J. H. Dawson owned. On the 23rd of May follow- 
ing, the trustee, Hyman, made advertisement and sold all the 
property mentioned in the deed to him. There were not 
many persons present at the sale, and not many persons bid 
upon the property. An agent for the defendant, Mrs. Daw- 
son, bid it all off at low prices, and the trustee afterwards 
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made her a formal and proper title tothe same. The amount 
raised by this sale, together with what was raised by the oth- 
er trustee, Jones, did not equal the debts provided for in the 
deed of trust by several thousand dollars. The other credi- 
itors secured in the deed of trust agreed with Mrs. Dawson 
and Mr. Williams that if they would become personally bound 
for their debts, these creditors would not compete with her 
at the sale under the trust. The arrangement was made, 
therefore, that if Mrs. Dawson should get the property, they 
were to give her time, and she was to take up these debts 
with her own notes, with Williams as surety; and on these 
terms they agreed not to bid against her, and did not so bid. 
The same agreement was made with some others of the per- 
sons present, whose debts were not included in the deed of 
trust. A general impression prevailed amongst the persons 
present that Mrs. Dawson was purchasing for the ease and 
benefit of her son. One of the terms of the sale proclaimed 
was that cash should be paid, and that Virginia money would 
be taken at a discount. All the property, after the sale, re- 
inained at the plantation where Mrs. Dawson and J. H. Daw- 
son lived, (where the sale was made,) and was managed and 
controlled by the latter, until his death, in 1845, He sold 
such of the property as he wished, bought other property, di- 
rected the farming operations, sold ihe surplus, and collected 
the proceeds, all, as the agent, and in the name of his mother, 
Mrs. Tempe Da eon but of which he rendered no account. 

The prayer of the bill is for an account, and for payment 
of their debts out of the property so con eel to the defend- 
ant Tempe Dawson, or any other property of J. Hi. Dawson, 
that may have come to her hands, and that they, and the 
other creditors of the said John H., have all such other and 
further relief as their case may require, &c. 

The defendants answered, denying the allegations, and relying 
on thestatute of limitations. There were replications and proots; 
and the cause being set down for hearing, was sent to this Court. 

Moore, for plaintiffs. 
Bryan, for defendants. 
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Pearson, J. The bill alleges that the debts for which the 
deed of trust to Tlyman was executed were feigned and co- 
vinous, and on this ground that deed is impeached as traud- 
ulent and void against creditors. Upon the argument, the 
plaintiffs’ counsel admitted that all the debts secured by the 
deed of trust were justly due. This relieves it from impeach- 
ment, and it stands as a bona fide conveyance, the legal effect 
of which was to devest the title out of the debtor, John IH. 
Dawson, and transfer it to Hyman. So, the plaintiffs’ equity 
depends solely upon the alleged fraud in the subsequent sale 
under the deed. 

This brings up the second ground npon which the plain- 
tiffs seek to subject the property to the payment of their debts, 
to wit, that John IL. Dawson and his mother, the defendant 
Tempe Dawson, contrived, by collusion, to get the control of 
the other debts secured in the deed of trust, and thereby sup- 
pressed bidding, so that she was enabled, at her own prices, 
to purchase every single article of the property—land, negroes, 
horses, ploughs, hoes, &c., that was sold by the trustee, and 
acquire the title, to the prejudice of the other creditors whose 
debts could have been made out of the surplus of the proper- 
ty that would have remained unsold after selling enough to pay 
the debts secured in the deed of trust, had the property not 
been sold at an under-value by reason of fraud between the 
raother and son, whereby it was contrived that she was to get 
the title and become the ostensible owner, so as to keep off 
the son’s creditors, but was to let him enjoy and have the use 
of if. 

We are satisfied, from the pleadings and proofs, that there 
was this collusion between the mother and son, and that the 
defendant Tempe became the purchaser, and took the pro- 
perty, with the understanding that she was to hold in secret 
trust for him, in fraud of his creditors. 

There is proof that the other creditors secured in the deed 
of trust were assured that their debts would be paid, and so 
did not bid. Some of the other creditors, not secured in the 
trust, were also satisfied, and in that way bought off. But 
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the fact that there was no serious competition, so that the de- 
fendant Tempe bought every single article that was sold, 
“sneaks for itself,” and leaves no doubt as to the collusion. 
It is true she took the title from the trustee, and ostensibly 
went into possession, but the son managed the property, and 
dealt with it as he saw proper. The fact that he did so in her 
name, and as her agent, is too flimsy a pretext to deceive any 
one; and the wonder is, that the plaintifis and other creditors 
did not take legal steps at once in order to subject the proper- 
ty to the payment of the debts. For some cause or other they 
neglected to doso for nearly ten years. The trustee’s sale was 
in 1842, the bill was filed in 1851. Are not the plaintiffs 
within the operation of the maxim, leges vigelantibus non dor- 
mientibus fucte sunt ? Or did they have their own pleasure to 
proceed at any distance of timme ?—in other words, is not their 
equity barred by the statute of limitations? 

The plaintifis’ counsel insisted that, as there is an express- 
ed trust by which the defendant Tempe holds the property 
for the use of the debtor, the scope of the bill is to subject 
this trust to the payment of debts, and as there was no adverse 
holding as between the trustee and cestue que trust, the statute 
of limitations dves not apply. 

The bill cannot be maintained in this view, for that trust 
was fraudulent and ‘“ not tit to be enforced in any court, 
either in favor of the party, his creditors, or any one else ;” 
and the equity of the plaintiffs, as creditors, is to follow the 
property in the hands of the holder, and to convert her into 
a trustee on the ground of fraud. This principle is so well 
settled that it is unnecessary to discuss it. Dobson v. Erwin, 
1 Dev. and Bat. 569; Gowing v. ferch, 1 Ire. 5535 Page v. 
Foodman, 8 Ire. Eq. 20; Rhemv. Tull, 13 Ire. Rh. 57. So 
it is clear that the plaintiffs’ equity is to convert the defend- 
ant Tempe into a trustee ; and the question is, does the statute 
of limitations apply to a trust of that kind? 

_ All trusts are either by agreement of the parties, as where 
there is a declaration to that effect, or where a trust is implied 
or presumed, as a resulting trust, or where one buys land and 
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has the title made to a third person ; or against the assent of 
the party who has the legal title, he being converted into a trustee 
on the ground of fraud, either express, as in our case, or by con- 
struction, as where one takes a title froma trustee with notice, 
and the very many cases of constructive fraud to be met with in 
our books. In the former there is no adverse holding, or conflict 
of claim between the trustee and cestue gue trust: the one 
holds, by agreement, the legal title for the other, who has the 
estate in equity. In the latter there is an adverse holding, 
and conflict of claim: the one holds the legal title for him- 
self, or some third person, who has a privity, or is in collusion 
with him (as in onr case) and the other has but-a right in 
equity or chose in action. This distinction is discussed and 
explained in Thompson v. Thompson, 2 Jones’ Rep. 482 ; Vel- 
son v. Llughes, 2 Jones’ Eq. 38, and “ needs no further expli- 
cation.” 


In Liddwards v. The University, 1 Dev. and Bat. Eq. 325, 
it is settled upon principle, and upon authority of the cases, 
that the statute of limitations protécts one who has the legal 
title and is sought to be converted into a trustee against his 
assent. Such is assumed to be settled doctrine in Uzzle v. 
Wood, 1 Jones’ Eq. 227. The Court say, “ When a trust is 
not created by agreement of the parties, but the person hav- 
ing the legal title is converted by a deeree into a trustee, on 
the er ound of frand, he may insist that his possession was ad- 
verse, and protect himself under the statute of limitations.” 
The opinion then shows that the plaintiffs are within the sav- 
ing in favor of the femes covert. In our case the attempt is 
to convert the defendant Tempe into a trustee, on. the ground 
of fraud, and why may she not insist that her possession was 
adverse to the plaintiffs, and protect herself from their right 
in equity, by the statute of limitations ? 


The fact that, in our ease, the title was transferred from the 
debtor by a valid conveyance, distinguishes it from //awkins 
v. Alston, 4 Ire. Eq. 137, with which, in the argument, it 
was assumed to be “ almost identical,” for there the deed af 
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trust was successfully impeached as fraudulent, and is treated 
by the Court as void against creditors. — 

This distinction is a complete answer to the argument of 
the plaintiffs’ counsel, and makes Dobson v. Lrwin, 4 Dev. 
and Bat. 201, Foster v. Woodfin, 11 Ire. Rep. 859, Prckett 
v. Pickett, 8 Dev. Rep. 6, and the other cases cited, inapph- 
cable. 

It is true, as established by these cases, that when a debtor 
makes a fraudulent deed, it cannot avail the donee as against 
creditors, either in respect to the statute of limitations, or in 
any other way ; because, as against them, ¢¢ ¢s void and of no 
effect. Upon the same principle, a parol gift of a slave can- 
not be used so as to call the statute of limitations into oper- 
ation; because the gift is void and of no effect. In ail these 
cases the title remains in the donor; but in our case, the deed 
of trust, being valid, passed the title from the debtor and brings 
it within the principle of another class of cases where the ti- 
tle has passed out of the debtor, or has never been in him; 
and it is held that the statute of Elizabethand the Act of 1812, 
have no application, and the creditor is left to his redress in 
Equity, by following the fund, and converting the holder of 
the legal estate into a trustee. Gowing v. Leech, 1 Ive. 553 | 
Gentry v. Harper, 2 Jones’ Eq. 177; Jimmerson v. Duncan, 
8 Jones’ Rep. 588; in which last case Dobson v. Erwin, 1 
Dev. and Bat. Rep. 569, dforris v. Allen, 10 Ive. Rep. 203, 
are distinguished, on the ground that the sale by the sheriff 
being successfully impeached for fraud between the debtor 
and purchaser, it was void, and the legal title still remained 
in the debtor. 

Upon the same distinction, ail that was said on the argu- 
ment, jn reference to a supposed analogy to the doctrine by 
which, at law, a creditor, under. certain circumstances, is en- 
abled to reach property in the hands of a fraudulent donee, 
by the fiction of his being executor de son tort, has no appli- 
eation ; for that doctrine only applies where the conveyance 
is void, as against the creditor, so as to leave the title in the 
debtor, and upon his death, the fraudulent donee is assumed 
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to be, asagainst creditors, an intermeddler with the property 
of the deceased debtor. But if the property is transferred, so 
that even, as against creditors, the title is ont of the debtor, of 
course, creditors cannot treat it as still being his, by force of 
any statute, in his life-time, or under the doctrine of executor 
de son tort, after his death. 

The fallacy of the argument consists in not adverting to the 
distinction above referred to, and in treating our case as if the 
title still remained in John Hf. Dawson as against the plain- 
tiff and his other creditors, notwithstanding the deed of trust to 
Ilyman; whereas, the legal effect of that deed was to devest 
the title. 

The plaintiffs’ counsel next assumed the position, that the 
statute of imitations is only allowed to protect one, who is 
sought to be converted into a trustee, on the ground of con. 
structive fraud, and not one who has been guilty of wilful, 
intentional and actual fraud, and he refers to cases where a 
deed has been procured by fraud or undue influence, and to 
Logan v. Simmons, 8 Ive, kg. 487, where a wite had execu- 
ted a deed of gift, on the eve of her marriage, in fraud of the 
husband’s marital rights, and the fraudulent donee was con- 
verted into a trustee, and not allowed the protection of the 
statute of limitations, although he had been in possession for 
many years. 

This position is opposed to principle and to the authorities. 
The reason why the statute applies to trusts, against the as- 
sent of the party, is, that there is an adverse holding and con- 
flict of claim, and the party in possession being exposed to 
the suit of the other, the latter is required, by the policy of 
the statute of limitations, to assert his right within a limited 
time. This reason applies with as much force, when the fraud 
is wilful and actual, as when it is raised by construction. In 
Uzele v. Wood, supra, the fraud was wilful, actual, and de- 
liberately carried out. In Edwards v. The University, supra, 
the legal title was obtained by gross fraud, i. e., by perjury, 
of which the defendant had notice; for notice to the agent, 
is notice to the principal. In short, no ease recognises the 
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distinction upon which this position is taken. The cases re- 
ferred to, in the argument, do not involve the doctrine of 
trusts, but the conveyances were void on the ground of fraud, 
and being void, could have no effect upon the principle above 
referred to, of a parol gift of slaves, or a gift void as to cred- 
itors. So, in Logan v. Simmons, the deed of the wife was 
void, and of no effect against the husband. Blanchard v. 
McLaughlin, 2 Car. L. Reps. 402, has no bearing on the ques- 
tion. The statute of limitations is not alluded to. The state- 
ment is not made in reference to dates, and the death of the 
administrator took place pending the action. oscue v. Los- 
cue, 2 Ire. Eq. 821, is not in point. The limitation over, after 
the life-estate, was void, and the delivery of the negro by John 
E. Foscue, the executor, to the guardian of Dorcas Foscue, 
being without consideration, did not pass the title, but merely 
amounted to a bailment, and the Court hold that the execu- 
tor and his fraudulent alienee (bailee) were liable. 

Tate v. Conner, 2 Dev. Eq. 224, was a bill for the spe- 
cific performance of a contract, and to convert the assignee 
of the vendee into a trustee, on the ground of notice. There 
had been a delay of thirty-four years, which raised a pre- 
sumption that the plaintiff’s equity was satisfied or abandon- 
ed, and on this, the decision is put. The opinion has a dic- 
tum to this effect: “The statute of limitations does not pro- 
tect the defendants. The case does not come within it, the 
relief going on the vendor’s being a trustee, in this Court, for 
the vendee. But equity, itself, respects time, when the trust 
is not express, because it is dificult to ascertain the truth of 
old transactions.” This dictum proves too much ; for the fraud 
of the purchaser from the vendee, was only constructive on 
the ground of notice. After full research, no case is found, 
where it is held that the statute of limitations does not pro- 
tect the person, holding possession under the legal title, if the 
conveyance take effect, so as to pass the legal title, and make 
it necessary to convert the party into a trustee against his 
assent. 

It will be declared to be the opinion of the Court, that the 
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plaintiffs’ right, in Eqnity, is barred by the statute of limita- 
tions, and the adverse possession of the defendant Tempe. 
Bill dismissed. 


Per Cortam. Decree accordingly. 


JAMES CORNER and Sons against GEO. 8. STEVENSON and another. 


In a bill by a creditor, against a trustee, to subject the resulting trust arising 
after the cestuis que trust named in the deed of trust are satisfied, need not 
make such cestuis gue trust parties. | 


Appar from the Court of Equity of Craven county, his Honor, 
Judge Man y, presiding. 

The bill alleged that the defendant Richard N. Taylor, was 
indebted to the plaintiffs in the sum of $1763,77, for which they 
had taken judgment in Craven County Court; that previous- 
ly fo the rendition of this judgment, he made two deeds of 
trust to the other defendant, George S. Stevenson, conveying 
therein all his estate, of every kind, making no provision for 
the debt of the. plaintiffs; that these conveyances provided, 
that unless the debts, therein named, should be paid before 
the 1st of January, 1856, it should be the duty of’ the trustee 
to convert the property into money and discharge the same. 

The bill further alleges, that the property conveyed in the 
said deeds of trust, will be more than sufficient to satisfy the 
debts therein mentioned, if the same is fairly sold. 

The plaintiffs say they have taken out execution on their 
judgment, and the same has been returned nulla bona. 

They insist, that as the day is passed, until which it was al- 
lowed the trustee to forbear from selling, it has now become 
his duty to do so; and as their right to have satisfaction out 
of the estate of their debtor, is uncertain, and cannot be as- 
certained until this trust is closed, the prayer is, that the said 
trustee may be compelled to make sale of the property so con- 
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veyed to him, and, after paying the several debts, mentioned 
in the deeds, that he either pay the balance (Gf the property 
has been converted) to the satisfaction of their debt, or if 
there be property left, that the same be delivered up, to the 
end, that their execution may be satisfied out of it. 

The defendants demurred to the bill, upon the ground, that 
the cestuis que trust were not made parties defendant to the 
bill. . There was a joinder in demurrer, and the cause being 
set down for argument, was heard by his Honor, Judge Man- 
Ly, who over-ruled the demurrer, and ordered the defendants 
to answer over. Irom this decree the defendants prayed and 
obtained an appeal. 


Donnell, for plaintiffs. 
G. Greene, for defendants. 


Prarson, J. The object of the bill.is to subject the result- 
ing trust of the debtor to the payment of the plaintiffs’ debt. 
In this question, the cestwis que trust, i. e., the creditors se- 
cured in the deed of trust, are not concerned, because the bill 
is framed upon the supposition that their debts are first to be 
paid, and only claims the balance, after making the deduc- 
tion, as a fund applicable to the plaintiffs’ debts. In taking 
the account, in order to ascertain the amount of the fund, the 
trustee represents the cestuis que trust. 


Per Curiam. The decretal order over-ruling the 
demurrer is affirmed. 


TIRZA SPRINGS and others against WILLIAM HARVEN and wife. 


1. Where words of inheritance are omitted in a deed, by the ignorance or mis 
take of the draftsman, a Court of Equity will supply them. 

2. Where an executor sells lands, under a mistake of his power, and the 
proceeds are applied to the payment of debts, and the purchaser is evict- 
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ed by the heir-at-law, the land, in Equity, will be subjected to indemnify 
the purchaser to the extent to which it was liable to the debts—the pur- 
chaser being subrogated to the rights of the creditor. | 


Cavssn removed from the Court of Equity of Mecklenburg 
county. 

On the 29th of April, 1829, Thomas Kendrick borrowed of 
Robert I. Dinkins $1200, and gave his note, payable one day 
after date; at the same time he executed to James Dinkins, 
as trusteo, a deed in trust for four hundred and fifty acres of 
land, lying on Sugar Creek, in Mecklenburg county, to secure 
the repayment of the same. The deed provides, that if the 
money is not repaid on or before the first day of the next 
January, it shall be lawful for the trustee to sell the premises 
and make the money ; but if it shall be paid on or before that 
day, the trustee is to reconvey the same to the said Thomas 
Kendrick and Ads hetrs and assegns. To which is added, a 
general warranty of the land to the said James Dinkins and 
his heirs ; but there are no words of inheritance in the con- 
veying part of the deed; so that only an estate for the life of 
the trustee was, in law, conveyed to him. Thomas Kendrick 
died in October, 1829, and Stephen Fox administered on his 
estate. James. Dinkins, the trustee, died in 1830, leaving a 
last will and testament, in which Lewis Dinkins was appoint- 
ed executor, who duly qualified. 

The money secured by the deed in trust not having been 
paid in the year 1830, Lewis Dinkins, supposing that he had 
power, as executor, to act as trustee, advertised and sold the 
premises at public auction, when the cestue que trust, Robert 
I. Dinkins, bought the same at the price of $1660. He re- 
ceipted the note held on Kendrick in full, for principal and 
interest, amounting to $1821,80, paid the remainder of the 
purchase-money, to wit, $338,20, Qvhich was paid over to Fox, 
the administrator of Kendrick,) and took a deed in fee simple 
from Lewis Dinkins, the executor. 

In 1832, Robert I. Dinkins sold the land in question and 
made a deed in fee for the same to benjamin Person, 


co 
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who took immediate possession thereof, and on the 12th of 
December of the same year, sold the same, by a deed in fee 
simple, to Eli Springs, the ancestor of the plaintiffs, who took 
possession, which he continued until his death in 1833, and 
the plaintiff Tirza, as the widow, and her children, as heirs-at- 
law of the said Eli Springs, have continued the possession 
ever since. 

In 1845, the defendants, William Harven and his wife, Mar- 
garet, brought an ejectment against the plaintiff Tirza Springs, 
and having recovered judgment therein, were about to en- 
force a writ of possession, and to turn the plaintiffs out of 
possession. The plaintiffs, in their bill, allege that the omission 
of words of inheritance, in the deed from Lewis Dinkins to 
Robert I. Dinkins, was made by the ignorance or mistake of 
the draftsman, for that it was fully intended to convey the 
land in fee simple. 

The prayer is for a correction of this deed so as to meet the 
intention of the parties, and for an injunction to stay the ex- 
ecution of the writ of possession, also for general relief. 

The defendants answered. There was replication to the 
answer, also commissions and proofs taken. ‘The cause being 
set down for hearing was sent to this Court. 


Boyden and Wilson, for plaintiffs. 
Osborne, for defendants. 


Pearson, J. We are entirely satisfied that it was the in- 
tention of the parties to convey a fee simple estate by the 
deed from Kendrick to James Dinkins, and that the word 
“heirs” was omitted by ignorance or mistake on the part of 
the draftsman. JBesides the stipulation that, upon the pay- 
ment of the $1200, Dinkins is to reconvey to Kendrick and 
his hetrs, and the covenant of warranty by Kendrick and his 
hevrsto Dinkins and Ais heirs and assigns, the object of the deed, 
and the purpose for which it was made, speak for themselves 
and show that Dinkins was to have the fee simple, with the 
power to sell and raise the money in the event of default on 
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the part of Kendrick. If this was the only difficulty in the 
way of the plaintiffs, they would have a clear equity for the 
conveyance and perpetual injunction as prayed for, under a 
familiar doctrine of this Court. 

But the sale of Robert Dinkins was not made by James 
Dinkins, the trustee, but by Lewis Dinkins, his executor, who 
had no power to sell, and, of course, Robert Dinkins acquired 
no title to the land. To mend this difficulty, the plaintiffs 
must have recourse to another well established doctrine of 
this Court, namely, that of “ substitution.” According to this 
doctrine, the plaintiffs are not entitled to the land, but have 
an equity to be substituted to the place of the creditors of 
Kendrick, whose debts were paid with the money received 
from Lewis Dinkins, arising from the sale of the land. That 
money discharged debts for which the land was liable, and 
as the defendants take the land, of course they take it sub- 
ject to the repayment of the money, by means of which the 
land was exonerated. Scott v. Dunn, 1 Dev. and Bat. Eq. 
425, is in point as to the application of the principle, and also 
as to the mode of redress. There it is said, “The doctrine of 
substitution is not founded on contract, but on the principle 
of natural justice ; unquestionably the devisees cannot be in- 
jured by the mistake of the executor as to the extent of his 
power over the land, but that mistake should not give them 
unfair gains.” 

In our case, supposing the mistake in reference to the omis- 
sion of the word “heirs” to be corrected, a resulting trust 
would have descended to the defendant Margaret, as heir of 
Kendrick, subject to the payment of the debt secured by the 
deed, and also to the other debts of Kendrick, which his 
personal estate was not sufficient to satisfy. As to the debt 
secured by the deed, the plaintiffs’ right to substitution Is un- 
questionable ; but in regard to the balance of the purchase- 
money paid by Robert Dinkins to Lewis Dinkins, and by the 
latter paid over to Fox, the administrator of Kendrick, the 
right of substitution will depend upon the fact whether that 
fund was liable for the payment of the other debts of Ken- 
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drick, and that will depend upon the sufficiency of the per- 
sonal assets. | 

These facts can be ascertained by a reference, and there 
will be a decree for the sale of the land unless the defendants 
elect to pay said amount, with interest from the time of the 
sale, after deducting the rents and profits of the land. In 
other words, the land must stand as a security for the debts 
from which it has been exonorated, and thus, “ while the 
defendants are not injured by the mistake of the executor as 
to the extent of his powers, that mistake will not be made use 
of to gwe them unfair gains.” 

There must be a reference for an account, and the cause is 
retained for further directions. 


Per Curiam. Decree accordingly. 


WILLIAM GILLIAM and another, executors, against LITTLEBERRY 
UNDERWOOD and others. 


The general rule is, that where several persons are named in a legacy with 
the children of another, they will all take, per capita, an equal share; 
but where these children are several times mentioned as a class in other 
clauses of the same will, and equality requires that they should be so treat- 
ed in the clause in question, they will be decreed to take per stirpes. 


Cause removed from the Court of Equity of Northampton 
County. 

The questions made in this case arise upon the following 
will of William Underwood, viz: 

“Ist. I give unto my daughter Lucy one tract of land that I 
bought of Beithen Sykes, and also one hundred dollars, to be 
paid out of my estate. 

and. I give to my daughter Leesy one tract of land that I 
bought of James Wright. 

3rd. I give to my son Berry Underwood three hundred and 
twenty dollars. 
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4th. I give to my son John Underwood’s children three 
hundred and twenty dollars. The land I bought from Charity 
Mann to be sold. The negro man Joe is to have support out 
of my estate as long as he shall live. * * After settling up 
all of my just claims, if anything remains it shall be equally 
divided between my daughter Lucy, my son John’s children, 
and my son Berry Underwood.” 3 

The executor filed a bill in this Court, alleging that a contro- 
versy had arisen between the legatees therein mentioned as to 
the proper construction of the residuary clause, the children of 
John insisting on taking an equal share each with Lucy and 
Berry, and they contending that they were only entitled to one 
share (a third) between them, and praying the direction of 
the Court as to his duty in the premises, viz., whether he 
should distribute the residue per sterpes or per capita. 

The cause was set down for hearing on the bill, answers 
and exhibits, and sent to this Court. 


Barnes, for plaintiffs. 
No counsel appeared for defendants in vies Court. 


Barrie, J. The only question which the pleadings pre- 
sent arises upon the construction of the residuary clause in the 
will of the plaintiffs’ testator. The clause is in these words, 
« After settling up all my just claims, if anything remains it 
shall be equally divided between my daughter, Lucy my son 
John’s children, and my son Berry Underwood.” 

The question is, whether John’s children take per capita 
an equal share of the residue with Lucy and Berry, or wheth- 
er they are to be taken together as a class, and the fund di- 
vided per stirpes among thé legatees. . This question has been 
several times before the Court upon similar bequests, and it 
is settled that the general rule requires a division per capita, 
unless there be something in the will indicative of an.inten- 
tion that the legatees are to take by families, in which case 
the division must be per stirpes. See the recent case of Bw- 
ens v. Phifer, 2 Jones’ Rep. 436, where all the others are re- 
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ferred to. In the will beforeé’us, we think there is a strong in- 
dication that the testator intended that the children of his de- 
ceased son John should stand in his stead, and take only what 
he would have done had he been living. In the first three 
items of his will, he gives to his daughter Lucy a tract of land 
and one hundred dollars ; to his danghter Leesy a tract of land; 
to his son Berry three hundred and twenty dollars ; and then, 
in the fourth item, he gives to his son John’s children three 
hundred and twenty dollars. Thus we sce that in the only 
other clause where John’s children are mentioned they are 
referred to as a class, and, as such, have a legacy of an equal 
amount with the testator’s living son, Berry. The two dangh- 
ters, Lucy and Leesy, seem to be provided for mainly with 
land. Whether the value of the tract given to Lucy was inte- 
rior to that of her sister, we are not informed, and we do not 
know, therefore, whether the money given to her was intend- 
ed to make her shure of the estate equal with, or more than, 
that of her sister. Nor are we informed how the money be- 
queathed to Berry compares in value with the property given 
to each of his sisters; but we do learn from the will itself, that 
what he is to get, besides his share of the residue, is precisely 
the same with that of his deceased brother’s children. We 
conclude from this, that his father intended him to have an 
equal share with them of the residue, his sister Lucy taking 
the remaining share. 


Per Curiam. Decree accordingly. 


FANNY WEST and others against E. B. D. SLOAN and others. 


Where a trustee has been guilty of a breach of trust by secretly’ buying the 
trust property at his own sale, in order to avail himself of the eestur que 
trust's acquiescence in his ownership as a bar to his rights, he must show 
that he fully apprised the latter of the nature and extent of the fraud prac- 
ticed on him, 
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A trustee who purchases at his own sale, and keeps the cestui que trust in ig- 
norance of the fact, cannot rely upon the statute of limitations or the lapse 
of time as a bar to an account. 

A trustee who has never settled his account with the cestut gue trust, or closed 
the trust in any way, but still owes a balance, cannot be protected by the 
statute of limitations, or the presumption arising from the lapse of ten 
years. 


Cause removed from the Court of Equity of Mecklenburg 
county. 

Sarah Sloan died in January, 1825, having made a will, 
which was duly proved and recorded. In the 9th clause of 
this will, is the following bequest: ‘It is my will and desire, 
that immediately after my decease, that my son, James Sloan, 
take into his possession my negro woman, Hannah, for the 
use of my daughter, Fanny West, and dispose of her in such 
a manner, as he thinks best calculated to support the said 
Fanny West during her life, but in the event of the said 
Fanny’s death, the said negro, or her value, is to be equally 
divided peuwoen the children of the said Fanny West.” In 
pursuance of this will, the trustee, James Sloan, took posses- 
sion of the woman, Hannah, and had possession of her and 
her offspring up to the time of his death, in 1847, and since 
that event the latter have been possessed or disposed of by 
the defendants, his children and legatees. Fanny West, with 
her husband and children, removed to Alabama, and thence 
her husband went further west ; and there was much evidence 
tending to show that he was dead when the suit was brought. 
It was fully proved that he is now dead. Mrs. West and the 
family, while in this State, and after their removal, were in 
very necessitous circumstances, which was the case up to the 
filing of her bill; her husband was a very indolent, careless, 
and. trewrovident man, and altogether abandoned the charge 
of his wife and children after going to Alabama. She was 
not able to read or write, and not acquainted with the trans 
action of business. 

About the year 1829, James Sloan, professing to exercise 
the discretion given him by the will, advertised the negroes 


104 IN THE SUPREME COURT. 


West v. Sloan. 


Wannah and two children, and sold them at public auction, 
when the defendant Wm. M. Stinson became the purchaser 
at $440 for the three. Tle, immediately thereafter, without 
giving any note or paying any money, without taking any ti- 
tle and without taking possession, relinquished his purchase to 
the trustee, James Sloan, at the price he had bid, and Sloan 
took the slaves home with him from the place of sale. Stin- 
son is now the son-in-law of Sloan, but was not so then. 

The plaintiffs allege that this sale was fraudulent; that the 
property was bought by Stinson, as the agent of Sloan, and 
by a collusion with him. The prayer is for an account. 

The defendants, in their answer, say that this sale was made 
for the convenience and benefit of Mrs. West; that the slave 
Hannah had become feeble, and, having two young children, 
she conld not be hired for anything, and the best thing that 
could be done for her was to convert the slaves into money, 
and give her a portion of it for her support and maintenence ; 
that, with this view, the slaves were sold and bought by the 
defendant Stinson, without any concert with the defendant 
Sloan, and that he bid for them a fair price ; that, afterwards, 
he sold the slaves, at the same price, to James Sloan, who took 
them home with him. They say that Mrs. West gave to 
James Sloan divers receipts recognising the sale, of which 
the following is an example: 

Pickens, May 8, 1838. 

‘Received of James Sloan, executor of Sarah Sloan, dee’d., 
and agent of anny West, as left by the will of the said de- 
ceased, the suin of fifty-eight dollars and fifty-two cents, it be- 
ing the interest of four hundred and forty dollars, the price 
of a negro woman slave Jannah and two children, the same 
being the interest on said amount from 2nd of Jan., 1836, ’till 
this date, after deducting five per cent commission. I say re- 
ceived by me.” Signed by plaintiff, Mrs. West. 

They showed receipts to the same purport, dated in 1835, 
1836, 1848 and 1845, which are all the payments that were 
proved to have been made after Mrs. West went to Alabama. 
The defendants relied on the statute of limitations, also upon 
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the length of time, as evidence of abandonment, &e. They 
admitted, however, that there had never been a settlement of 
the trust, and that there was a balance due for interest. 
Replication, commissions and proofs. 
The cause was set for hearing and sent to this Court. 


Guion and H. C. Jones, for plaintifts. 


Osborné, for defendants. 

Nasu, C. J. Sarah Sloan, by her last will, bequeathed to 
the plaintiff Fanny a negro woman named Hannah. The be- 
quest is in the following words: 

“Tt is my will and desire that, immediately after my death, 
my son James Sloan take into his possession my negro woman 
Hannah,, for the use of my daughter Fanny West, and dis- 
pose of her in such manner as he thinks best calculated to 
support the said Fanny West during her life-time, but in the 
event of the said Fanny West’s death, the said negro, or her 
value, is to be divided between the children of the said Fan- 
ny West.” 

James Sloan, the trustee, took the negro into his possession, 
and he, by his will, bequeathed the slaves in question among 
his children. The defendant E. B. Sloan, is the acting execu- 
tor of James Sloan, and took into his possession the slaves in 
controversy, and delivered over to the legatees, under the will 
of James Sloan, the negroes respectively bequeathed to them, 
and some he has sold. All the proper parties are before the 
Court. The bill prays that some suitable person may be ap- 
pointed trustee for her and her children, and a decree that 
the defendants deliver over the slaves in their respective pos- 
session, being the descendants of Hannah, and for an account, 
not only of their hires, but of the value of such as have been 
sold. Fanny West, with her children, removed from the 
State in 1827, leaving the negro Hannah in the possession of 
James Sloan.. The latter occasionally remitted to her small 
sums of money, or paid them to her agent. The first of these 
payments was in 1835; the next in 1886; another in 1838, 
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and another in 1848. The last was in 1845, and it is admit- 
ted that there is still a balance due the plaintiffs. The will of 
Sarah Sloan is dated in 1825. 

The answer of E. B. Sloan admits that his father received 
the negro [Hannah into his possession, under the trust created 
by the will of Sarah Sloan, but being in delicate health, and 
having her children, and being satisfied that it would be more 
to the interest of the plaintiffs to have her sold, as in her pre- 
sent state she could do nothing towards plaintiffs’ support, 
the trustee caused her and her children to be put up to auc- 
tion at the most public place in the district, after due notice, 
when the defendant Wm. M. Stinson purchased the whole of 
them for $440. 

f the sale was a fair and bona fide one, the defense is a 
substantial one. Under the provisions of the will of Sarah 
Sloan, James Sloan had an unquestionable right to sell Han- 
nah, if he thought it best for the support of Fanny West, not- 
withstanding the ulterior limitations to her children. She 
was the primary object of the testator’s bounty, and had a 
right to be supported by the slave as far as it would go. The 
testatrix evidently looked forward to such a result, for after 
creating a trust, she proceeds, “in the event of the death of 
the said Fanny, the said negro, or her value, shall be equally 
divided among her children.” Independently of this provi- 
sion, by the will creating the trust, the trustee had unlimited 
power over the slave Hannah, and, therefore, in the exercise 
of his discretion, had a right to sell her and her children for 
the purpose of executing his trust. But we cannot agree that 
James Sloan ever did actually sell Hannah and her children. 
The form certainly was gone through, but the device is too 
flimsy to deceive any one. Stinson, the pretended purchaser, 
is the son-in-law of James Sloan. He never paid a cent for 
the negroes, gave no note to secure the purchase-money, took 
no bill of sale, and the negroes went from the place of sale to 
James Sloan’s, in whose possession they remained up to the 
time of his death. To call this a sale is a mere mockery. It 
is true Stinson swears that he purchased the negroes fairly and 
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for himself, but his oath cannot avail the defendants under 
the facts of the case. James Sloan, it is evident, was induced 
to make the sale, not for the better support and maintenance 
of the plaintiff and her family. The plaintiff was in great 
poverty, and mainly dependent upon the labor of Hannah for 
her support. She removed from the State in 1827. The first 
remittance of which we have any knowledge, was made in 
1835; the next the year following, and then there isa gap of 
two years, the next payment being in 1888. The payments 
then ceased until 1843, a lapse of five years, and the next and 
last in 1845. Thus, after this pretended sale for her greater 
comfort, he suffers, in the first instance, several years to elapse 
from her removal, before he makes her any payment, then 
another lapse of tive years. Ifthe object was the better pro- 
viding for Mrs. West, and the sale an actual one, why did he 
not regularly send her the interest of the money? James 
Sloan acquired the possession of Hannah asa trustee. She 
was never out of his possession until his death, and her chil- 
dren passed into the possession of his legatees, who, being 
volunteers, must be held to be trustees for the plaintiffs, of 
such of the issue of Hannah as are in their respective posses- 
sions. Weare satisfied that the slaves were sold to enable 
the trustee to acquire the property for himself. This is proved 
by the testimony of Mr. Carroll. 

It is said, however, that the plaintiff acquiesced in the sale 
of Hannah, and dealt with her trustee on that footing. If 
she did acquiesce in the sale, the trustee, to avail himself of 
it, must show that, after the breach of trust, he fully and plain- 
ly apprised her of it. If, with the full knowledge, she goes on 
to deal with him in this new capacity, Equity will consider 
her as having acquiesced init. Adams’ Equity, 62. The 
dealing with the trustee in this case is the reception of the in- 
terest of $440, the price bid by Stinson at the alleged sale. 
Where is the evidence that James Sloan ever communicated 
to the plaintiff the true facts of that transaction? She was 
poor and illiterate ; unable to write or to read writing, living 
in another State, and.afeme covert. No doubt he informed 
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her that he had sold Hannah. She knew that he had the 
power to do so; and believing everything to have been fairly 
done, she, from time to time, receives the interest. ‘his is 
not such a dealing with the trustee as a Court of quity will 
look upon as amounting to acquiescence, for a fraud was prac- 
ticed upon her. The length of time, if it could be applied in 
this case, as presumption of payment, abandonment or satis- 
faction, is not what the statute requires to form a bar, for it 
was only seven years from the last payment to the filing of 
the bill. | 

It is further said, that the plaintiff has come too late to have 
an account. It-is material in Equity that an account be claim- 
ed in a reasonable and proper time. 

It isa sufficient reply to this objection that the trust is stul 
open. | 

Our attention was called to the case of Davis v. Cotten, 2 
Jones’ Eq. 430. It differs materially from this. Roderick 
Cotten, by his will, after giving several legacies, directed that 
all the residue of his estate should be divided into two lots, 
one of which he gave to the children of his son Richard Cot- 
ten, and the other he lent to his son 8. W. Cotten for life, 
making provisions for its distribution after his death. Among 
the slaves was one named Lavinia. Mrs. Cotten, the widow, 
was appointed executrix, and Thomas Snipes, executor, who 
duly qualified. In 1827, the executors, under an order of the 
County Court duly obtained, sold the woman Lavinia and 
her two children, and Mr. Charles Williams purchased them 
for Mrs. Cotten, into whose possession they returned. The 
defendants, in their answers, say, that, at February Term, of 
the County Court of Chatham, Thomas Snipes, the acting ex- 
ecutor, made a settlement of his administration of the estate, 
with commissioners duly appointed, in which he was charged 
with the value of Lavinia and her children, to wit, the sum 
for which Williams bid her off. This money was, by Mr. 
Snipes, paid to the legatees. The bill was filed for a recon- 
veyance of the interest of the plaintiffs in Lavinia and her 
children, and the settlement was. made, in 1830. The Court say, 
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“Tfthe executors had made no settlement, or had not paid over 
the balance, there was an express and unclosed trust, as to 
which the statute of presumptions does not apply; but if the 
executors had closed up the business, and the several legatees 
had received their respective legacies and filial portions, then 
there was no express trust, but a mere right to have the ex- 
ecutrix converted into a trustee in regard to the slave Lavinia 
and her children, and the statute would apply.” In our case 
there was no settlement between the parties, and no full pay- 
ment; it is, therefore, an open trust. 

The plaintiffs are entitled toa decree fora reconveyance of 
the descendants of Hannah, and to the appointment of anoth- 
er trustee, and to an account of the hires of the slaves, and 
of the value of such as have been sold to purchasers without 
notice. 

There must be a reference to the clerk to take an account ; 
in doing so, he will allow the defendants the several pay- 
ments, and the expense of such as were a charge in their rais- 
ing. 

This being a proceeding for a fund for the separate use of 
the plaintiffs, the joining of the husband would have been 
merely formal. If he was not dead when the bill was filed, 
we are satisfied he is now dead. 


PER CurIAM. Decree accordingly. 


ISAAC D. FARMER, administrator, against JOSHUA BARNES and 


others, executors. 


An acknowledgment and acquittance contained in a deed, is proof that the 
money was paid, for, and on account of, the property conveyed in the deed ; 
but it is no evidence, upon the rescission of the deed, that the grantor was 
to pay the consideration baek to the grantee. | 

Where there was a settlement of accounts between parties, with a view of 
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converting an absolute deed into a security, the amount settled and agreed 
upon, willbe prima facie evidence of the correct amount intended to be 
secured, 


Catse removed from the Court of Equity of Edgecombe 
County. 

Absalom Farmer, the plaintiff’s intestate, being entitled to 
one-ninth part of a number of slaves and other property, af- 
ter the death of his mother, Elizabeth Farmer, sold and con- 
veyed the same to the defendant’s testator, Jesse Barnes, by 
deed, dated 2nd of May, 1828, for the sum of two hundred 
dollars, in which said deed is an acknowledgment and ac- 
quittance for that sum of money. 

Six years afterwards, to wit, on the 10th of May, 1834, they 
(Farmer and Barnes) came to asettlement of their affairs, and 
the former gave the latter a note, under seal, for $179,57. 

Shortly afterwards, to wit, on the 24th of the same month, 
the said Jésse Barnes (the defendant’s testator) executed and 
delivered to the plaintiff’s intestate, Farmer, the following 
deed, viz: “The bargain and contract is such, between Jesse 
Barnes and Absalom Farmer, that, after retaining enough 
property out of his part of Elizabeth Farmer’s estate, to pay 
myself what the said Farmer justly owes me, then, if any 
thing coming,.to pay over to said Farmer, or to whom he 
shall direct; this 24th May, A. D. 1834.” 

Witness, | JEssE Barnes, (seal.) 
JosHua Barnes. 

Elizabeth Farmer lived until the year 1852, during which 
time the property remained with her, and was materially in- 
creasedin value. In the same year, (that of her death,) by an 
order of the County Court of Edgecombe, the slaves were sold 
for a division, and the share of the intestate Absalom, to wit, 
$1203,47, went into the possession of the defendants, as exe- 
cutors of Jesse Barnes, who had died in the year The 
amount, for which the slaves were sold, was $10,617,50. 

The bill alleges that the plaintiff, as the administrator of 
Absalom Farmer, demanded a settlement with the defendants, 
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as executors of Jesse Barnes, and that the remainder, after 
deducting what was due them, to wit, the note of $179,57, 
with interest, should be paid to him; and that they had re- 
fused to make a settlement, pretending that there was noth- 
ing due the estate of plaintiff’s intestate, and setting up ex- 
orbitant claims against his father’s estate, far beyond the value 
of the share in question. The prayer of the bill is for an ac- 
count. 

_ The defendants, in their answer, admit the deed set forth 
above, and their liability to account for the sum of $1203,47, 
but they insist that there is a much larger sum due them than 
the $179,57 note, given by the plaintilf’s intestate to their 
testator. They say, that on the 10th of May, 1884, the par- 
ties, the said Jesse Barnes and Absalom Farmer, had a settle- 
ment, preliminary, and with a view, to the deed of defeasance, 
which was made a tew days thereafter, and their testator, 
having furnished the said Absalom with provisions, to the 
amount of 179,57, a note was taken for that amount; and at 
the same time, it was understood and agreed, that the $200, 
which was paid for the slaves, on their trade in 1828, with 
interest, was also to be settled and paid out of their share ; 
and that inasmuch as the receipt of that sum was acknow- 
ledged by the said Absalom, in his deed of 1828, it was un- 
necessary to have any other evidence of that indebtedness. 

Replication, commissions and proofs. Cause set down for 
hearing, and sent to the Supreme Court. 

Upon the hearing, the liability of the defendants to account 
being admitted, it was referred to the clerk of this Court, as 
commissioner, to state an account between the parties, which 
was done. The commissioner made his report, wherein he 
allowed the defendants a credit for the sum of $200, with in- 
terest from 2nd May, 1828. To this particular of the account 
stated, the plaintiff filed an exception, and at this term the 
cause was heard upon the exception. 


Dortch, for plaintiff. 
Moore, for defendants. 
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Pearson, J. On the Ind May, 1828, the plaintiff’s intes- 
tate, executed to the defendants’ testator an absolute deed for 
his interest in certain property, therein described, in consid- 
eration of the sum of two hundred dollars, the receipt of which 
is acknowledged by the plaintiff’s intestate, and we are to 
assume that the money was then paid by the defendants’ tes- 
tator. a 

On the 10th of May, 1834, the parties had a settlement, 
and the plaintifi’s intestate executed his note to the defend- 
ants’ testator for $179,57, expressed to be “ due for value.” 

On the 24th May, 1834, the defendants’ testator executed 
a deed, by which he agrees, after retaining out of the proper- 
tv enough to pay him “what the said Farmer” (the plain- 
tiff’s intestate) “justly owes me,” to pay over the balance, if 
any, to Farmer. The deed of May, 1828, was then register- 
ed, to wit, at May Term, 1834. 

The question is, what did the plaintiff’s intestate is Jasih 
owe the defendants’ testator in May, 1834 ? 

The note of $179,57, satisfied the words. But it is insisted 
that the $200, set out in the deed of 1828, should also be 
included. ‘There is nothing in that deed to create a debt. 
The $200 was received as the price of the property. It may 
be, that in 1854, when the defendants’ testator agreed to let 
the plaintiff’s intestate have the balance, after retaining what 
the latter justly owed him, it was the intention to make a 
debt out of the $200. Such would be the natural inference, 
in the absence of any other facts, notwithstanding the silence 
of the deed of 1884, in regard to it, when it may reasonably 
be supposed it would have been expressed, if such had been 
the intention, unless the $200 had been paid or otherwise ac- 
counted for; but there is this further fact, that on the 10th of 
May, 1834, just before the execution of the deed, the parties 
had a settlement, and the note of $179,57, was then executed. 


This settlement and note, closing the balance, raises a pre- 
sumption, that all matters of charge and discharge were taken 
into the account, especially as it is admitted, that the settle- 
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ment was made in reference to the deed of defeasance, which 
was in a few days afterwards executed. 

To rebut this presumption, the defendants allege that, in 
point of fact, the settlement only included provisions and the 
like, advanced to plaintiff’s intestate after 1828, and that the 
$200 was not included in the settlement; and no evidence of 
it, as a debt, was required, because the parties supposed that. 
the.receiptin the deed of 1828, was sufficient for that pur- 
pose. | 

It is unfortunate for the defendants, that they are unable to 
offer any proof of this allegation. The original settlement 
might have served their purpose, but that is not produced ; 
and in the absence of proof, being governed merely by the 
face of the papers, we are of opinion, that there is nothing to 
rebut the presumption arising from the settlement and the 
execution of the note. 

We give no effect to the lapse of time, as the parties were 
not in an adversary position, and the fund was not received 
until 1852. 

The plaintiff’s first exception is sustained. The second is 
withdrawn. The report will be reformed accordingly. 


Per Curiam. Decree accordingly. 


MARY MONTGOMERY against DAVID HENDERSON, adm’r., and others, 


Ante-nuptial agreements, being peculiarly liable to misapprehension and mis- 
representation, will not be enforced in our courts, unless they are entirely 
satished that they were made. | 

A bill, therefore, that alleged such a contract, but stated that it was not re- 
duced to writing, because the parties thought tts provisions were already em- 
braced in the will of a relation, from whom the property was derived, was 
dismissed upon demurrer, 


Cause removed from the Court of Equity of Mecklenburg 
County. 
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The case sufficiently appears from the statement in the opin- 
ion of the Court. 


Welson, for plaintiff. 
Osborne, for defendants. 


Barriz, J. The bill is filed by the plaintiff against the 
administrator and next of kin of her deceased husband, for 
the purpose of setting up a parol ante-nuptial agreement, by 
which certain slaves were to be secured to her sole and sepa- 
rate use during coverture, and to become her absolute pro- 
perty in the event of her surviving her husband. She states 
that the slave Eliza, of whom the others are the increase, was 
bequeathed to her by the will of her father, with the follow- 
ing limitations over, “and in case the said Mary Porter (the 
plaintiff) should die without issue, then, and in that case, it is 
my will that the above-named negro girl, and her issue, be divi- 
ded between my six sons,’ &c. She states further that she 
did not marry until she was about fifty years old, her husband 
being a widower, about the same age, with six children of his 
former marriage; that while the treaty for her marriage was 
pending, she, not expecting that there would be any issue 
thereof, showed her suitor the provision in her father’s will, 
of which he approved, and then agreed with her that if the 
marriage was consummated, he would hold the girl Eliza and 
her issue, for the sole use and benefit of the plaintiff during 
coverture, he receiving the profits for their joint support, and 
in the event that she survived him, Eliza and her issue should 
be her exclusive property ; and if he survived her, he would 
surrender the girl and her issue to the purposes designated in 
the will of her father. She then alleges that the marriage 
took place, and that “the understanding and agreement be- 
tween them was not reduced to writing, for the reason that it 
was believed by the parties that the provisions in the will 
would be operative, in law, to carry out their purposes.” 

The prayer of the bill is, that the administrator be enjoined 
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from selling the slaves, and that he be‘declared a trustee for 
her of them, and for other relief. 

The defendants filed a demurrer for the want of equity, 
upon which the cause was set for hearing, and transmitted to 
this Court. 

In the argument before us, the defendants’ counsel places 
his objection -to the plaintifi’s recovery upon two grounds: 
First, that the alleged contract related to the sale or convey- 
ance of slaves, and was, therefore, void under the statute of 
frauds, (1 Rev. Stat., ch. 50, sec. 8,) for not being in writing. 
Secondly, that the pretended contract was never completed 
but, after being discussed between the parties, was abandoned; 
because they both thought that, by virtue of the provisions in 
the will of the plaintiff’s father, the law would operate to car- 
ry out their purposes, | 

It is unnecessary to consider the first objection, as we think 
the second is fatal to the plaintiff’s claim. In the case of 
Dunn v. Sharp, 4 Ire. Eq. Rep. 7, the Court say that, but for 
the statute of frauds, 29th Chas. 2, in England, their Courts 
would enforce parol agreements, in consideration of marriage, 
when clearly established, as well as if they were manifested 
by writing. The reason why the statute required them to be 
in writing “ was to prevent their unguarded expressions of gal- 
lantry and improvident promises, thoughtlessly made, or art- 
fully procured during courtship, being perverted into deliber- 
ate and solemn engagements, conferring a right to compel 
performance.” Our statute of frauds has never extended to 
contracts of this kind, as between the parties to them. (We 
speak of contracts not embracing land or slaves, for such as 
do embrace them, may, perhaps, on that account, come with- 
in the statute.) Hence, there can be no objection to the en- 
forcement of them in our Courts, because of their not being 
in writing. But, “as an agreement peculiarly liable to mis- 
apprehension and misrepresentation,” the Courts ought to be 
entirely satisfied that it has been made, before they proceed 
to enforce it. In the present case we think that the state- 
ments of the plaintiff, herself, show that the contract which 
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she seeks to set up, was, indeed, talked of between the hus- 
band and herself, but was not finally agreed upon, because 
they came to the conclusion that it was unnecessary. She 
says, indeed, that it was not reduced to writing, because they 
thought the will was suihcient to carry out their intentions. 
The reason given shows, conclusively, that there was no final 
contract of any kind, parol or otherwise, between them. They 
thought if unnecessary, and did not rely upon it. If it were, 
at any time, contemplated, it was abandoned before it was 
completed. They chose rather to trust to the efficacy of the 
will, and whether that choice proceeded from ignorance or 
not, the plaintiff cannot now claim the benefit of a contract 
which she never entered into. Jer case may be a hard one, 
but the Court cannot, on that account, first make a contract 
for her, and then decree its specific execution. 


Per Curiam. Bill dismissed. 


WILLIAM P. RICHARDSON against J. J. WILLIAMS, admenistrator. 


A non-resident who has not a sufficiency of property or effects within this 
State, to make good damages for the breach of a covenant for quiet enjoy- 
ment, will be enjoined from collecting the purchase-money for land, where 
the title is defective. 

This Court will not drive a party to scek redress in'the Courts of another 
State, when a less circuitous and better remedy can be given in our own 
Courts at less cost. | 

It is against conscience to enforce the collection of a bond, when nothing has 
been received for it. 


Cause removed from the Court of Equity of Union County. 
Thomas W. Huey, the defendant’s intestate, made a deed 
to the plaintiff, of which the following 1s a copy, viz: 
‘This indenture, made on the 9th day of January, in the 
year 1852, between T. W. Huey, of South Carolina, and Lan- 
easter District, of the one part, and W. P. Richardson of the 
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County of Union, and State of North Carolina, of the other 
part, witnesseth—that the said T. W. Huey, for, and in con- 
sideration of, the sum of 8800, to him in hand paid by the 
said W. P. Richardson, the receipt whereof is hereby acknowl! 
edged by the said T. W. IIney, hath given, granted, bargain- 
ed and sold, and by these presents do give, grant, bargain 
and sell, alien and confirm, into the said W. P. Richardson, 
all that tract, piece or parcel of land, situate, lying, and be- 
ing in the County of Union, and State of North Carclina, on 
the waters of Richardson’s Creek, containing eight hundred 
acres, more or less, and more fully represented by reference 
to the accompanying certified copies of the original grants, 
Nos. 1386 and 1458, &e., unto the said W. P. Richardson, his 
heirs and assigns, forever.” With a covenant of general war- 
ranty. ‘The certified copies, each, described tracts of land Ly- 
ing in Union County, on Richardson’s Creek; that designated 
as 1386 purported to convey to one Edward Richardson five 
hundred acres, and that as 1458, to the same person, three 
hundred acres. 

The plaintiff, in his bill, alleges that, at the time of the ex- 
ecution of the said deed, he paid to defendant’s intestate five 
hundred dollars in cash, and gave his note, payable twelve 
months after date, for the remainder of the purchase-money, 
to wit, $300; that he immediately went into possession of the 
five hundred acre tract, and has had undisturbed enjoyment 
of it ever since; but when he proceeded to locate the three 
hundred acre tract, embraced in grant 1458, he discovered 
that it was in the adverse possession of one Hilliard Helis, 
who had a tithe to the same; for, that the said Helms, and 
those under whom he claimed, had had actual adverse pos- 
session of it, claiming it as their own, for more than thirty 
years; that the said Huey lived in the State of South Caroli- 
na at the time the deed was-made, and continued to reside in 
that State until his death, which occurred in 1853 or 1854, 
and had no property in this State except the note sued on; that 
the defendant, having administered on his estate in Union coun- 
ty, brought a suit against plaintiff in the County Court of that 
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County, and at October Term of that Court, took a judgment 
against plaintiff on the three hundred dollar note, with inter-. 
est, and threatened to collect the amount against him by ex- 
ecution. | 

The prayer of the bill is s for a perpetual injunction, and for 
general relief. 

The defendant demurred to plaintiff’s bill, and assigned as 
a cause of demurrer, that the plaintiff had an ample remedy 
at law on his covenant for quiet enjoyment. He also answer- 
ed, insisting that, according to a proper construetion of the 
deed, one tract was intended to be conveyed, and that was 
the one actually conveyed and enjoyed by the plaintiff, and 
that the reference to the two grants numbered 1386 and 1458 
was only intended to fix and identify that one tract more 
certainly; but that if the description happened to fail as to the 
1458 tract, it would be rejected as surplusage, and that this 
view was fortified by the fact that the one tract, which the 
plaintiff admits he got, contained in quantity nearly eight: 
hundred acres. He says further, that another construc- 
tion of the agreement between the plaintiff and the defend- 
ant’s intestate, was, that the land should be sold -at one dol- 
lar per acre; that it was to be surveyed after wards, and that 
the plaintif? was to pay the sum determined by the ascertain- 
ment of the number of acres at that rate; that a survey was 
subsequently made, and that the one tract which the plain- 
tiff obtained was found to embrace upwards of seven hun- 
dred acres; and he subtnits that if the Court should not con- 
cur in his former view, that, according to the latter, the plain- 
tiff would only be entitled to have the judgment enjoined for the 
value of the deficiency, to wit, the difference between the 
number of acres conveyed and oipht hundred. 

The cause was set. down for héaring upon the bill, ‘answer 
and exhibits, and for argument upon the demurrer at the same 
time, and sent to this Court. 


Welson, for plaintiff. 
Osborne, for defendant. 
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Pearson, J. Upon the facts admitted by the demurrer, 
the plaintiff is entitled to the relief prayed for. Green v. 
Campbell, 2 Jones’ Eq. 447, is directly in point. It is true 
that the plaintiff, having taken a covenant of quiet enjoyment, 
could maintain an action at law, and recover damages, but 
that remedy would be inadequate, and this Court will not 
force the plaintiff to resort to it for two reasons: If the plain- 
tiff sued the defendant, as administrator of the warrantor, the 
only assets with which he could charge him, would be the 
amonnt of the note in controversy, and the defendant might: 
discharge himself by proving a payment of the assets to a 
debt of equal dignity, and thereby sustain the plea of “no 
assets ;” and if that was not done, then the only result of al- 
lowing the defendant to collect the judgment on the note, 
would be to entitle the plaintiff to recover it back in his 
action on the warranty, which would be a useless multiplica- 
tion of actions, and a vexatious accumulation of costs; or if 
the plaintiff resorted to his right of action against the heirs- 
at-law, who are non-residents, upon the warranty of their an- 
eestor, he might be met with the plea “rzens per descent ;” 
and, at all events, this Court will not, without a reason for it, 
drive the plaintiff to seek redress in the Courts of another 
State, when a less circuitous and a better remedy can be giv- 
en in our own Courts at less cost. 

But, in the second place, as to the tract in grant No. 1458, 
containing three hundred acres, there is an entire failure of 
consideration, and it is against conscience to collect the note 
of $300, when, by the demurrer, it is admitted that the plain- 
tiff received nothing therefor. | 

The allegations set out in the defendant’s answer, if consis- 
tent with the proper construction of the deed, would have 
met the plaintiffs equity. But such is not the fact. The le- 
gal effect of the deed is to convey all the land contained in 
the grants which are referred to, viz., Nos. 1886 and 1458, for 
the sum.of $800, and this construction of the deed cannot be 
varied by proof, dehors, that the parties intended to sell the 
land at one dollar per acre, so that if more than eight hun- 
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dred acres were conveyed, an additional sum, corresponding 
with the increase in.aeres, at.the rate of one dollar per acre, 
was to be paid, and if a less quantity, then a similar deduc- 
tion from the sum ‘of S800. 

The plaintiff is entitled to a decree for a release and a per- 
petual.injunction, and to his costs. 


Per Curiam. Decree accordingly. 


SOLOMON APPLE, ex’r., against JAMES M. ALLEN and wife and others, 


1. Where an estate in slaves and other chattels is limited in remainder af- 
ter the expiration of a life-estate, an executor may safely deliver the pro- 
perty to the life-owner without qualifying his assent. The ulterior devisee 
who fears the removal of the property, can protect his interest by applying 
to the courts of equity. 

2. The words “for her sole and separate use” -when applied, in a will, to an 
unmarried female, do not create any such separate interest as upon her mar- 
riage afterwards, will ce ent the property from vesting fully in her hus- 
band. 

3. A-provision in a will that “all the money that I have on hand, or loaned 
out,” shall accumulate for ten years, will embrace all the funds of the tes- 
tator from whatever source arising; especially where such a construction 
is necessary to prevent an intestacy as to a part of the estate. 


Causs removed from the Court of Equity of Caswell County. 

James Stuart, late of the county of Caswell, died about the 
month of , 1854, having made and published a last will 
and testament, of which the following is a copy of the mate- 
rial parts, viz: 

‘1st. Lloan to my daughter Frances A. Taylor, eight negroes, 
that is, Bill, Eliza, Stephen, Ellen, Atkinson, Lewis: Andrew: 
and Eliza’s- baby, which has no name, with all their tuture in- 
crease during her natural life, for her.sole use and benefit, 
and at her death, to the heirs of her body; and if at her death 
she should have no children, nor grand-children, nor descend- 
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ants from her body, then, and in that case, the property above- 
named, to go to my children then ‘living, and the rest of my 
grand-children then living; and if none of my children should 
lien be living, all the property I have loaned to my daugh- 
ter Frances A. Taylor, my grand-children shall have such 
part as their mother would be entitled to were she then living. 

2d. The propeny I have heretofore loaned to my daugh- 
ter Adeline T. Newman, six negroes, viz., Lewis, Martilla, 
Henry, Emily, Bob and oe I now loan. to her daughter, 
Mary Allis Newman, during her natural life, for her sole use 
and benefit, and at her death, if she has no heirs of her body, 
all the above property that I have loaned heris to come back 
into my family, and be divided as above-named in my daugh- 
ter I'rances Taylor’s property. 

“3d. Lloan to my daughter Mary R. Moore, five negroes, 
viz., Reuben, Sarah, Elizabeth, Matthew, and William, with 
all their future increase, for her sole use and benefit during 
her natural lite ; but if she should leave no child or children, 
nor lawful heirs of her body, then the property Ihave loaned 
her to return back to my family, and be divided in the same 
manner as the abovenamed property I have loaned my daugh- 
ter Frances A. Taylor. 


“4th, [Joan my beloved wite, Amy Stuart, all the balance 
of my negroes, with all their future increase, and all my lands 
and tenenients, all of my stock of all kinds, house-hold and 
kitchen furniture, crop, &e., plantation tools, &c., during her 
nattral life; neverilcless, my executor is to see that my lands 
are kept in good repair, and all moneys arising from said pro- 
perty [have loaned to my wite, after decently and plen- 
tifully supporting her, are to be loaned ont annually, and the 
interest annually paid, and that loaned out again, and all the 
property Lhave loaned my wite, with all future increase, at- 
ter her death, to be equally divided among my cluildren and 
Mary Allis Newman, my grand-daughter ; and if cither of 
these heirs should die, leaving no lawful heirs of their bodies, 
then their part of the said property shall return back to my 
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family, and be divided as, [ have provided for the other pro- 
pertv I have loaned my children. 

~ & 5th, ‘All the money I have on hand, or loaned out, my 
executors shall take in hand.and loan out for ten years, and 
the interest collected annually, and that applied to the same 
use, and at the expiration of ten years, the money, with all 
the interest arising therefrom, shall. be divided | among my 
children, grand-children, &e., in the same manner as the oth- 
er property I loaned my wife. 

“6th. All the property, negroes, &c., that I have loaned to 
my children, &., and they have them i iu their possession, as 
long as they keep them, they are to pay all the taxes that is 
required by law for flieits nevertheless, they are to be consid- 
ered my property until such time as I have before stated.” | 

Frances A. Taylor, named in the first clause of the will, 
died in the life-time of the testator, leaving children, Thomas 
and William K. Taylor; these, with Mary Allis Newman; and 
Mary R. Moore, now Mary R. Allen, having since inter-mar- 
ried with the defendant James M. Allen, are made parties de- 
fendant to the bill. 

The bill is filed by the executor, asking the advice of the 
Court as to several questions that arise upon the different 
clauses of this will, about which there are conflicting claims 
among the several legatees, and some suggesting themselves 
to ie own mind, which are of doubtful solution, and the 
decision of which may personally involve him, 

ist. Whether he is to give to the several legatees immedi- 
ate possession of their legacies, with an unqualified assent 
thereto, or whether, taken in connexion with the 6th clause, 
- wherein it is declared “the property is still to be considered 
as mine until such time as I have before stated,” it may not 
be his duty to retain the possession and control of the proper- 
ty, and pay over to the legatees only the. proceeds, or to give 
only a qualified assent, with the right reserved of taking pos- 
session of the property, as future contingencies might re- 
quire. 

2nd, A question arises between the children of Frances A. 
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Taylor, and James M. Allen and wife, as to the meaning of 
the limitation over, and in the event that she should die with- 
out issue, the said children contending that the executor is to 
provide for the security of their contingent interest in such 
property. 

8rd. Whether the expression “sole and separate use,” &e., 
gives a separate interest to Mary Allis Newman and Mary 
R. Moore, after their marriage, they being single persons 
when the will was made; or does the husband of Mary R. 
Moore, defendant Allen, take the property without incum- 
brance, jure marite ? 

4th. Whether Mrs. Amy Stuart has a right to work the ne- 
groes, land, &c., and sell the crops, and after taking enough 
of the proceeds for her comfortable subsistence, loan out the 
balance herself; or is it made the duty of the executor to sn- 
pervise these operations, sell the crops, and loan out the 
money # | 

5th. Whether the executor is to take in hand for aceumula- 
tion, only the money “loaned out,” or is if his duty to man- 
age all the funds of the testator in the same way, irrespective of 
the source from which they may have arisen ? 

The defendants answered, not disputing any of the facts set 
forth in the bill, but each alleging his peculiar views of the 
several provisions in question. 

Cause set for hearing on the bill, answers and exhibits, and 
sent to this Court. 


Hill and Bucley, for plaintiff, 
No counsel appeared for defendants in this Court. 


Barrie, J. The bill is filed by the plaintiff, as the execu- 
tor of James Stuart, for the purpose of getting the advice of 
the Court upon the construction of the will of lis testator, and 
as to his duty in relation to several particulars which he men- 
tions. 

The first, second and third enquiries which he proposes, 
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and upon which he seeks the direction of the Court, involve 
the same principle, and may be answered together. 

There is no doubt that he may give his unqualified assent 
to the bequests contained in the first three clauses of the will. 
If the contingent remaindermen should have reason to fear. 
that the slaves are, at any time, about to be carried out of the 
jurisdiction of the Court, they may take such steps as they 
may. be advised are necessary to secure their interests. No 
trust to, that effect is imposed by the will of the executor. 
The sixth clause clearly indicates that the legatees are to have 
the possession of the property—negroes, &c.; and the quali- 
fication annexed, that “they are to be considered my proper- 
ty until such time as [ have before stated,” if taken Hterally, 
is senseless and void. A dead man cannot be considered the 
owner of property, and the expression is too vague and un-. 
certain to be allowed the effect of confering the title upon the 
executor, In opposition to the plain bequests of the legatees, 
contained in previous clauses of the will. 

A contest between the remaindermen as to their respective 
rights, may be raised and settled by them at the proper time. 
The executor has nothing to do with it. | 

Tf the female legatees, Mary Allis Newman and Mary R. 
Moore, had been married women at the time when the will 
was made, the expressions contained in each of the second 
and third clauses, “for her sole and separate use and benefit,” 
would have conveyed aseparate interest to the wife; (Aan 
son v. Armitage, 19 Ves. Jr., 4193; Goodrum v. Goodrum, 
8 Ire, Eq. Rep. 3185) but as dies were not, we can see no 
reason why they do not take the negroes and other pr operty 
in the usual manner, and subject, of course, to the rights 
which the husband, whom either of them has married, or may 
hereafter marry, may acquire therein jure marite. In the case 
of Miller v. Bin: ham 1 Ire. Eq. Rep. 423, it was decided in 
this Court that, where property was conveyed to a trustee for 
the sole and separate use of a woman, then married, and she 
survived her husband and married again, she no longer held 
the property to her sole and separate use, but the whole inter- 
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est. in the personal: property vested in her second husband. 
The case before usis not so strong, bécause, in addition to 
the fact that the legatees were, when the will was made, sin- 
gle women, there is no expression indicating a trust for them. 
Ath. The w idow is clearly entitled to the possession of the 
property given to her for life, and, as an incident thereto, she 
has a right to-sell the crops, and apply a snfficiency of the 
proceeds for the comfortable support of herself and family. 
What is not so needed she must lend out, from time to time, 
according to the provision to that effect in the will. That 
duty, in relation to the money arising from this source, is not 
imposed upon the executor in express terms, as it is with re- 
gard to the other moneys in the next succeeding clause. 
Hence, we conclude that the testator intended that his widow, 
who was to have the possession of, and a portion of, the profits 
arising from the land, negroes, &c., should herself accumu- 
late the balance for the benefit of the children, after her death. 
5th. A fair construction of the fifth clause will vest in the 
executor, for the purpose of accumulation, all the money due 
the testator on any account. Wei'can hardly suppose that he 
intended to die intestate as to any part of his estate, and 
money “loaned out” may, to prevent such an effect, very 
well be construed all other debts due him, as well as those 
created by loans made by himself. The period of accumulation 
directed for this fund, is ten years, without respect to the 
death of the widow. As she may die before the expiration of 
that period, the question whether the division should be post- 
poned beyond it, may never arise, and it would be premature 
to declare an opinion upon it now. It is sufficient fur us to 
declare, at present, that it is the duty of the executor to pur- 
sue the direction of the will for the accumulation of the fund 
for ten years from the death of the testator. If the widow 
shall be then living, the Court will then be prepared to give 
further directions, should any be desired. An account may 
be ordered, should the parties wish It, 


Pzer Curiam. ~ Decree accordingly. 
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FRANCIS E. RIVES against EDWARD B, DUDLEY, trustee, and others. 


A. corporation whose term of existence is limited to a number of years, may, 
nevertheless, purchase and hold land in fee simple, when authorised by its 
charter. 

Where the purchaser of an equity of redemption, tendered the mortgage-money 
upon a condition which he had no right to make, he cannot, on its being 
refused, insist on an abatement of the interest. | . 

Where an incorporated company entered upon the land of a feme covert with 
the consent of her husband, and built a bridge on the same, without any 
conveyance from her, and without any condemnation by legal proceeding, 
and without any compensation, she, and her heirs, had a right to convey 
such bridge and its appurtenances, with the land. | 

Where the owner of land sells lots along a space held out by him as being 
intended for a street or public square, and people build houses and make 
improvements along or about the same, relying on such assurance, there is 
forthwith a dedication of such space to the public use, = he will be 
estopped from hindering its use in that way. 

But a permission, by the owner of land, to an incorporated company to build 
a toll-bridge on his land for their fain does not come within the principle 
of such dedication by estoppel. 


Causz removed from the Court of Equity of Northampton 
County. | 

Under an act of the General Assembly of this State, passed 
in 1831, a company was organised, called the Weldon toll- 
bridge company, with power to build a bridge across the 
Roanoke river, at Weldon, and to charge and receive toll 
from passengers. It was further empowered by subsequent 
acts, to borrow money, and to issue bonds and other eases 
of debt. 

In 1832, an act passed the Legislature of Virginia incor- 
porating a company called the Portsmouth and Roanoke rail- 
road company for sixty years, which, in the same year, was 
sanctioned and adopted by the Legislature of this State, and, 
under the two acts, the company by that name was duly or- 
ganised. 

In 18338, an act was passed by our Legislature, authorising 
this rail-road company to subscribe to the stock of the bridge 
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company, and to extend their rail-road across the river upon 
the said bridge. 

These two ‘companies continued to use the bridge jointly, 
until 1840, when the General Assembly of this State, in that 
year, passed an act authorising the transfer of the rights and 
property of the bridge company to. that of the rail-road, and 
a merger of the corporate existence of the former in that of 
the latter; which transfer: was duly made, according to the 
terms of the act, and thence-forward. the Weldon toll-bridge 
company ceased to exist as a corporation. One of the terms 
upon which this transfer was made, was, that the rail-road 
company should pay all the debts of the bridge company. 


Among the debts owing by the Weldon toll-bridge com- 
pany ‘was one to the Board of Internal Improvements of this 
State for $7945, with interest. On the 20th of May, 1842, 
the Portsmouth ‘and Roanoke rail road company, by a deed 
in trust of that date, conveyed to Edward B. Dudley, the said 
bridge and every part thereof, to secure the said debt due 
and owing to the Board of Internal Improvements. 


The Weldon. toll-bridge company was also indebted to 
Rochelle and Smith, for work done on the bridge, in the sum 
of $16,000, for which the Portsmouth and Roanoke rail-road 
company gave their note. This not being paid at its maturi- 
ty, suit was brought upon it in the Superior Court of Halifax 
county, and at Fall Term, a judgment was obtained for that 
amount with interest.. Upon this judgment an execution was 
taken out, directed to the sheriff of Northampton, by virtue 
of which, the equity of redemption in that part of the bridge, 
lying in that county, was levied upon, and duly sold to the 
plaintiff for the sum of $10,000, he having, in the mean-time, 
purchased the said judgment fom Rochelle and Smith. — 

Jn 1848, by concurring Acts of the Legislatures of Virginia 
and this State, adopting and combining previous Acts upon 
the same subjects the Seaboard and Roanoke rail-road com- 
pany, was incorporated, with power and authority to construct 
a rail-road from Portsmouth, in the State of Virginia, to the 
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Roanoke river, in this State. Under these Acts, this compa- 
ny was forthw ith organised. 

Under an Act nageed | in 1846, the cae due to the Board of In- 
ternal Improvements, with ne similarly situated, was trans- 
ferred to the public treasury of the State. 

In 1850, the Legislature passed an act, by w hich the pub- 
lic treasurer was authored “to transfer and surrender to the 
Seaboard and Roanoke rail-road company, the mortgage held 
by the State on the Weldon toll-bridge, on condition that the 
said company execute to the public treasurer, for and in be- 
half of the State, the bonds of the said company, bearing inter- 
est at not less than six per cent.” 

- Accordingly, the bonds of the company were executed to 
the public treasurer, and he, on 2ist of January, 1851, for- 
mally endorsed and assigned the deed in trust, made to E. 
B. Dudley, to the said company, whereby this company suc- 
eceded to all the rights of the Board of Internal Improvements 
and of the State, in respect to this debt and deed in trust or 
morigage. 

About the year 1846, the Portsmouth and Roanoke rail- 
road company ceased to exercise the franchises conferred 
upon it by law, and became extinct as a corporation. 

On the 4th day of August, 1851, E. B. Dudley, having 
made due advertisement, sold the bridge under the deed of 
trust, at public auction. This was done at the instance and 
request of the Seaboard and Roanoke rail-road company. At 
which sale, the plaintiff bid off the property at the sum of 
$19,000. Atterwards, on proceeding to comply with the 
terms of the sale, he insisted on retaining. all the surplus bid 
by him, after paying the sum secured by the deed in trust, 
but this was objected to on the part of the defendants, and 
the whole sum of $19,000 was paid, and a deed was accord- 
ingly made to him by the said trustee. Before the mortgage 
or deed in trust was transferred from the Board of Internal 
Improvements to the State treasury, but after the plaintiff had 
purchased the equity of redemption, he applied to the Governor 
of the State, who was ex officio president of the board, to pay 
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up the amount then due on the mortgage, and tendered him 
the money for that purpose, demanding, at the time, that a 
conveyance should be made by him of the bridge as now con- 
tended for by him. This was refused by the Governor. On 
the occasion of the sale above stated, on paying the money to 
the trustee, Dudley, the plaintiff gave him notice of this ten- 
der to the president of the Board of Internal Improvements, 
and warned him not to pay interest on that debt after such 
tender, and that he should contend for the whole balance 
minns the value of the small part in Halifax, after deducting 
the debt and interest up to the time of the tender. | 

The prayer of the bill is for an account of the fund in the 
hands of the trustee, and that, after discharging the debt, with 
interest, he may have a decree to his portion of the over- 
plus, and for general relief. 

In behalf of the defendants it was shown that the Weldon 
bridge, which is now the bridge of the Seaboard and Roanoke 
rail-road company, is about five hundred and ninety yards 
long, and that the larger part of the same is over an island in 
the Roanoke river, called Carter’s or Burke’s island; that 
this island is formed by a small shallow and rocky channel, 
called Little river, which leaves the main stream some dis- 
tance above the site of the bridge, and unites with it again 
below ; that the whole of this island, as also the land covered 
by the water of Little river was, at the time this bridge was 
constructed, the property of Mary Carter, the wife of John 
Carter, who, by virtue of his marriage, had a tenancy for 
their joint lives in the same; that Carter consented that 
the. bridge in question might be erected upon his wife’s land, 
but that there was no such permission given by her; that she 
made no conveyance of any privilege, easement or right to, 
or in, the same, received no equivalent in the way of dam 
age, and that there was no judicial proceeding had to con- 
demn the land to the use of the said company; that Carter 
died in the year 1843, and his wife in 1847; that her estate 
in this property descended to William R. T Williams, and 
Martha, the wife of John J. Bell; that Williams, on the 6th 
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of March, 1848, sold his moiety thereof to Bell, who, with his 
wife, by deed, properly authenticated, conveyed all the land 
upon which the said bridge stands, from the low-water mark, 
on the main river to, and beyond, the northern butment, with 
a space of eighty-feet on either side of the bridge, through- 
out this extent, to the defendants, the Seaboard and Roanoke 
rail-road company, in fee simple; that the southern butment 
of this bridge, and a small portion of the superstructure, lying 
in the county of Halifax, are the undisputed property of this 
company, purchased under a judgment and execution issuing 
from the Superior Court of Warren county. 

The defendants, the Seaboard and Roanoke rail-road com- 
pany, in their answer, say, that when the said bridge was 
sold by the trustee, he.only professed to sell such right 
as he had acquired by the deed of trust, and that as the part 
above described was vested in them, only the part spanning 
the main channel from the island to the Halifax shore vested 
by such sale in the plaintiff; they insist that the surplus of 
the money, therefore, ought to be divided between them and 
the plaintiff, in proportion of their respective interests in this 
property, as above set forth. 

The plaintiff, in an amended bill, admitting the facts in 
reference to the title, contended, 

Ist. That fhere was a presumed dedication of the land in 
question, to the use of the public, the same having been used 
by the bridge company, and their assignee, the rail-road com- 
pany, for ten years. 

9nd. That the deed from Bell and wife to the defendants, 
the Seaboard and Roanoke rail-road company, passed only the 
land, and did not pass the piers, butment and superstructure 
of the bridge. 

8rd. That when the bridge was sold by the defendant Dud- 
ley, the whole of it was offered (as the whole had been ad- 
vertised) for sale; that this sale was made at the instance and 
for the benefit of the Seaboard and Roanoke rail-road compa- 
ny, and that the president and one of the directors of that 
company were present, controlling the sale and bidding for 
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the property, and that no suggestion was made by them, or 
any other person, that Jess than the entire property, in the 
bridge, was offered and sold; that these defendants said no- 
thing of any title derived fr om Bell and wife, and that he had 
no knowledge of such claim until after the sale and the pay-. 
ment of his money, when these defendants seized upon it, and 
caine under that claim, held it ever since. He says it would 

be against conscience for them now to set up that title, and 
ie prays, in addition to his other prayers, that they. may be 
compelled to convey this title to him. He also prays, that in 
the ascertainment of the surplus, he may not be charged with 
interest on the debt, secured by the deed in trust, from the 
time that he made a tender to the president of the Board of 
Internal Improvements. | | 

But if the Court shall be of opinion that he is only entitled 
to the title of the defendants, on the condition of paying all 
the money bid by him, he prays that a decree may be made 
in his behalf on those terms. 

The defendants answered, severally, the amended bill, deny- 
ing the allegations, and insisting that the trustee sold only the 
right vested in him by the deed in trust, and averring that 
the deed from Bell and wife, was not only spoken of, and its 
contents discussed in the presence of the plaintiff, but that 
the deed itself was produced on that occasion, before the 
land was eried off to him. They, therefore, aver that he had 
express notice of this title, and that there was no suppression 
_ or other unfair means used to entice the plaintiff into the pur- 
chase. 

_ There was replication to the answers, and proofs taken, and 
the cause being set down for Roaring, was sent to this Court 
for trial. 


Baie for the plaintiff. - | 
 Atoore and Barnes, for defendants. 


Pearson, J. 1. The plaintiff alleges, that by his purchase 
at the sale, made under execution, by the sheriff of North- 
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ampton county, in January, 1843, he became entitled to the 
equity of redemption in all the bridge, except that part lying 
in the county of Ialifax, the equity of redemption in which 
part, he admits, belongs to the defendants, the Seaboard and 
Roanoke rail-road company } and he insists, that the excess 
of the proceeds of the sale, inade by the defendant Dudley, 
in August, 1851, after deducting the amount secured by the 
deed of trust, should be divided between the defendants, the 
Seaboard and Roanoke rail-road company, and himself, in the 
proportion of their respective interests in the equity of re- 
demption, that is, in the proportion of the value of the part 
lying in the county of Halifax, to the value of the part lying 
in the county of Northampten. 

The defendants, the Seaboard and Roanoke rail-road com- 
pany, oppose this claim, by denying that the plaintiff acquir- 
ed the equity of redemption in that part of the bridge lying 
in the county of Northampton, by his purchase at execution 
sale; for, as they insist, the Portsmouth and Jtoanoke com- 
pany, the inaker of the deed of trust to Dudley, owned but a 
‘term of years” in the bridge, and the equity of redemption 
therein was not liable to execution sale. 

We are of opinion that the estate of the Portsmouth and 
Roanoke company in the bridge, was not a “term of years,” 
but a fee simple, and consequently, the equity of redemption 
was subject to sale under execution. The company was au- 
thorised, by its charter, to purchase land or have it condemn- 
ed for the purposes of the road, and there is an express provi- 
sion that the land, so acquired, should be held and owned by 
the company in fee simple; so that although the existence of 
the company was limited to sixty years, yet the land, acquired 
by it, was owned in fee, and the company could transfer an 
estate in fee therein. 

By the amended charter in 1840, it is provided, that ‘the 
Weldon toll-bridge, shall vest in, and be owned and possessed 
by, the Portsmouth and Roanoke rail-road company, in the 
same manner that all other property, real and personal, which 
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has been acquired by said Portsmouth and Roanoke rail-road 
company, is owned, held and possessed.” 

It follows, that the deed to Dudley, having apt words 
therefor, conveyed an estate in fee simple, and that the equity 
of redemption of the company, was subject to sale under ex- 
ecution, by force of the Act of 1812; indeed, the title of the 
defendants to the equity of redemption, to that part of the 
bridge lying in Lalifax, was acquired by a sale, under an ex- 
ecution issued from the Superior Court of Warren county ; 50, 
both parties claim in the same mode; and if the title was not 
valid, the Portsmouth and Roanoke rail oad company having 
lost its corporate existence, there would be no one to call upon 
the defendant Dudley to account for the excess of the trust 
fund. As both parties assume that an equity of redemption 
is divisible, and may be sold in separate parcels, it is unne- 
cessary to express an opinion upon the question; it is alluded 
to merely to say that we have tormed no opinion in regard 
to it. 

2. The defendants, the Seaboard and Roanoke rail-rvad 
company, oppose this claim by denying that the plaintiff, (ft 
by his purchase at execution sale, he acquired the equity of 
redemption in any part of the bridge,) acquired it in that part 
lying in the county of Northampton, which is erected over the 
land, from low-water mark at the north side of the river, 
acrogs the island and Little river to the north butment; for, 
as they insist, this part of the bridge was not owned by the 
Portsmouth and Roanoke rail-road company, and, conse- 
quently, did not pass by the deed to Dudley ; and they contend 
that the plaintiff, if entitled to any part of the excess, is only 
entitled to such part as is in proportion to the value of that 
part of the bridge lying over the channel of the main river, 
compared with the value of the part lying in the county of 
Halitax (about which there is no dispute), and also the value of 
that part lying over the land on the Northampton side, from 
low-water mark to the north abutment; in other words, as 
the value of the middle section (as it may be termed) is to 
the value of the rest of the bridge. 
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In support of this position, it is averred, thatthe land, upon 
which the “north section” of the bridge is erected, belong- 
ed, at the time of its erection, to one Martha Carter, the wife 
of John Carter; that said John died in 1843, and Martha in 
1847, leaving, as her heirs, one Williams, and Martha, the 
wife of one Bell; that Williams sold to Bellin 1848, and Bell 
and wife, in 1849, sold to the defendants, all the land covered 
by the bridge, and a slip, eighty feet“wide, from low-water 
mark to the north butment, whereby, these defendants insist, 
the title to this part of the bridge vested in them. It is ad- 
mitted, that the bridge was built on said land by the consent 
of John Carter, but it is denied that there ever was any judi- 
cial condemnation of the land to the use of the company, nor 
was there ever any conveyance of the same, or any grant of 
the privilege to erect the bridge, made by Martha Carter to 
the company, but the bridge was built without her consent, 
and without any damages paid or secured to her. 

To meet this objection, the plaintiff, by an amended bill, 
admitting the facts in reference to the title of the land, and 
the deed made by Bell and wite to the defendants, the Sea- 
board and Roanoke rail-road company, insists, in the first place, 
that there was a presumed dedication of the land to the bridge 
company, the bridge having been used by that company and 
the Portsmouth and Roanoke rail-road company, from 1837, 
until about 1845, when the company lost its corporate exist- 
ence, say eight years in all, and two years after the death of 
John Carter, during which time, Martha Carter, was not unp- 
der the disability of coverture. 2nd. That the deed to Bell 
and wite, (if there was no dedication,) passed only the land, 
and did not pass the piers, butment and superstructure of 
the bridge. 3rd. That the president and some of the direc- 
tors of the company were present, and bid for the bridge, at 
the sale made by the defendant Dudley, and did not make 
known, in any manner, that the company claimed the bridge, 
orany part thereof; but concealed the fact that any claim 
was set up, other than that which Dudley was about to sell, 
whereby the plaintiff was induced to bid, and become the 
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purchaser, under the belief that he would acquire title to the 
whole bridge; and the prayer is, that the defendants, the 
Seaboard and Roanoke rail-road company, may be decreed 
to release to the plaintiff any title that may have been ae- 
quired under the deed of Bell and wife. 

As to the question of a dedication: The wser of the ease- 
ment, by the bridge company and the Portsmouth and Roan- 
oke rail-road company, after it sueceeded to the rights of the 
former, was continued but for ecght years. This is too short 
a time to raise a presumption of a grant, or in which to ac- 
quire title to an easement by prescription. Twenty years is 
the shortest period that is. allowed to have that effect. This 
was admitted by the counsel forthe plaintiff; but he insisted, 
that the principle of a dedication to the use of the public, was 
altogether different from that of prescription; the former is 
not based on the idea of presuming a grant, and no particular 
length of time is necessary to give it eflect; it may, under 
peculiar circumstances, have effect ¢mmedately. 

The plaintiff cannot sustain himself upon the principle of a 
dedication to the use of the public. John Carter, at the time 
the bridge was built, had only a particular estate, the fee wasin 
Martha Carter, his wife. It is settled, that a dedication by 
the owner of a particular estate, will not bind those in re- 
mainder or reversion, or prevent them from stopping the way 
dedicated, when the estate comes into possession; Wood v. 
Teal, 5 B. and A. 454. But we will waive this objection, for 
the sake of avoiding the point presented by the fact, that the 
bridge was used for two years after Martha Carter was dis- 
covert, and put our opinion upon the broad ground, that the 
principle of dedication has no application to the case. 

What is the principle? It is this: if the owner does an 
act, whereby he signifies his intention to appropriate land to 
the use of the public, as a highway or street, or square, to be 
used by the public as a pleasure ground, or the like, and in- 
dividuals, in consequence of this act, purchase property, or 
build houses, with reference to its being so used by the public, 
and become interested to have it so continue, he is precluded 
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from resuming his private rights of property over the land, 

because it would be fraudulent in him to do so. When in- 
dividuals have become interested in reference to the use of 
the land by the public, the dedication takes effect immediately. 
Without such particular showing, lapse of time, as in cases 
of prescription, raises a presumption that a resumption of the 
private right would be injurious to interests acquired on the 
faith of its continuing to be used by the public, and the re- 
sumption would, therefore, be fraudulent. The dedication to 
public use does not operate as a grant, but as an estoppel tn 
pais, The doctrine is adopted, ex necessitate, because there 
can be no grantee, and regarding it, not as transferring a right, 
but as operating to preclude the owner from resuming his 
right of private property, on the ground that it would be. 
fraudulent in him to do so. We are freed from the necessity 
of inventing an anomalous interest, which passes without any 
legal ceremony, and vests without any legal owner. See notes 
to Dovaston vi Payne, 2 Smith’s Leading Cases, 90, where 
the English and American cases are examined with great abil- 
ity, and the above principle is clearly deduced. 

By way of illustration: Ifthe owner of land makes a street 
opening into ancient streets at both ends, and builds a double 
row of houses, and sells or rents the houses, this is instantly 
a street or highway; Woodyer v. fladden, 5 Taunt. 125. 
So, if the owner of a tract of land lays it off into streets and a 
public square and lots, and sells the lots, this is forthwith a 
dedication of the streets and square; City of Cincinnati v. 
White, 6 Peters 481; Mew Orleans v. The United States, 
10 Peters 662. 

In our case, there is not a single element upon which the 
principle of dedication rests. The land was not appropriated 
by the owner to the public use. On the contrary, the bridge 
company entered and appropriated the land to its own pur- 
poses. The suggestion, that the company intended the bridge 
to be used by the public as a “ toll-bridge” has no bearing 
on the question. The same may be said of every rail-road, 
The point is, this property was not to be that of the public, 
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but was to be the private property of the company, to be used 
by it for gain ; and the circumstance, that its use would be of 
public convenience, is entirely collateral. So, the dedica- 
tion was not to the public. 

No individuals had acquired property or interests, in refer- 
ence to this land, as having been dedicated to the public, and 
without “ that particular showing,” as we have seen, the ded- 
ication can only be perfected by lapse of time. In the last 
place, here was a company capable of purchasing and taking 
by grant; so the necessity, because there could be no gran 
tee, did not call the principle of dedication into operation, or 
justify any departure from the ordinary modes of acquiring 
title to land. 

It was the folly of the company to build the bridge with- 
out securing the title to the land, and the interest is so large, 
that we cannot help being astonished at the negligence or 
ignorance of its agents. 

2. If one enters upon the land of another, and builds there- 
on a house, bridge or other fixture, the owner of the land is 
entitled to the house, bridge or fixture. This is familiar 
learning. Whether the party can, in equity, recover com- 
pensation from the owner, who siands by, and sees him ex- 
pend his money, depends on circumstances. Albea v. Grif- 
Jin, 2 Dev: and Bat. Eq. 9; But this is beside our question. 
We are of opinion that the deed of Bell and wite, did pass to 
the defendants, the Seaboard and Roanoke rail-road compa- 
ny, the piers, butment and superstructure of the bridge, as 
_ as the land on which it was situate. 

. This is a question of fact. The defendants, in their an- 
swer to the amended bill, aver, that the plaintiff had full no- 
tice of the existence of dire deed of Bell and wife, before he 
became the purchaser; that the defendant Dudley, at the 
opening of the bidding, stated, in the presence of the plaintiff, 
that he sold only such right and interest as he had a right to 
sell, under the deed of trust to him, and that Dell, at the time, 
produced, and either read or recited, the contents of a copy 
of the deed, which had been executed by himself and wife, to 
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the defendants, the Seaboard and Roanoke rail-road compa- 
ny, in the presence and hearing of the plaintitf. These facts 
are proven by the witnesses Simmons, Crowder and Bell, and 
fully establish that the plaintiff had notice of the claim of the 
defendants, under Bell and wife, before he purchased. It is 
true, the purpose avowed by Bell, and his reason for reading 
a copy of the deed, was to assert his own rights, if he had any; 
but nevertheless, the plaintiff, was thereby informed of the 
fact, that the defendants had procured the execution of that 
deed. Whether the defendants had thereby acquired any 
rights, and to what extent, was a question which could not 
then be determined ; but notice of the existence of the deed, 

was sufficient to prevent the plaintiff from having the aid of 
the principle of equity, which he invokes for ie. purpose of 
being relieved from the effect of that deed. He ha notice, 
and was, therefore, not deceived; althongh he may have been 
mistaken as to the legal effect of the deed. 

It must be declared to be the opinion of the Court, that the 
plaintiff has no title to the “northern section” or that part 
of the bridge on the north side of the river, from low-water 
mark to the north butment. 

3. Having decided that the plaintiff is not entitled to the 
north section of the bridge, it follows that the. mode of divi- 
ding the surplus suggested by him must be rejected. We also 
reject the mode suggested by the defendants. As the Ports. 
mouth and Roanoke rail-road company did not own the north 
section, it did not pass by the deed of trust to the defendant. 
Dudley, and was not sold by him, and must consequently -be 
put out of the case. 

The excess of the fund, after deducting the debt secured by 
the deed of trust, fooether with interest, will be divided be- 
tween the plaintiff and the defendants, in the proportion of 
the value of the middle section, to that of the south section 
or part lying in the county of ILalifax; for this purpose a 
commissioner will be appointed to make the valuation and di- 
vision. The cost will be paid ont of the fund. No abatement 
of interest upon the debt secured by the deed of' trust, is al- 


DECEMBER TERM, 1856. 189 


Rives v. Dudley. 


lowed; because the plaintiff, at the time he made the tender, 
required, as a concurring stipulation, that a release of the lien 
in the whole bridge should be executed to him; whereas, the 
defendants, the Seaboard and Roanoke rail-road company, 
had the equity of redemption in the south section. 


Per Curiam. | Decree accordingly. 


MEMORANDUM 


* * Witttam A. Jenxins, Esquire, of Warrenton, was elected Attorney 
General, from and after the end of the session of the last Legislature. 

Mr. Batcuetor, who had been appointed by the Executive, to the office 
of Attorney General, until the end of the Legislature, resigned the same at an 
early day of the session; whereupon, WILLIAM H. Battey, Esq., of Hillsbo- 
rough, was elected ad interim, and attended to the State causes during this 


term. 


Norz.—His Honor, the Carer Justicx, was detained at home for several 
days during this term, by the extreme illness of one of his family. 


CASES IN EQUITY, 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 
AT RALEIGH. 


JUNE TERM, 1857. 


J. G. LEA and others against THOMAS J. BROWN and others.* 


A bequest of slaves, with a provision by which they may be supported with- 
out working like other slaves, is a violation of the policy of the State and 
void. | 

A bequest of two hundred acres of land and three thousand dollars, with a 

family of slaves, who were valuable, with a provision that on the death or 
insolvency of the legatee, one of the slaves should select an owner, who 
was also to take the land and money, with an injunction that the slaves 
should be treated kindly and humanely, is manifestly for the ease and bene- 
fit of the slaves and against the public policy. 

Where a devise of land fails, because it is void, or by reason of the death cf 

the devisee, the subject devolves upon the heir-at-law, and the residuary 

_ devisee is not entitled to it. | 

Where there is no express general gift of the residue, and it appears from the 

the face of the will that certain slaves, intended to be liberated, were not 
intended to be included in a clause bequeathing a restricted residue, such 
slaves will not pass by such restricted clause, but will go to the next of 
kin under the statute of distributions, 


Cause removed from the Court of Equity of Caswell. 
The bill was filed by the plaintiffs, to wit, the next of kin 


* This and the next case, Graham v. Little, were decided at the last term, 
but accidentally omitted in the reports of that term. 
1 
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and heirs-at-law of Nathaniel Lea, against his executor, and 
against the legatees mentioned in the 5th and 6th items of 
the will. The ground of claim was that, asto Fanny, Mariah, 
Mary Anne, &c., and as to the land, given for their comfort 
and assistance, and as to the sum of $3,000, the legacies were 
void, as being against the policy of the law. with regard to the 
emancipation of slaves, and asking for an ‘account and. distri- 
bution. 

The defendants: answered, setting forth the fact, that the 
slaves in question were not able to work and earn profits; 
some being passed the years of labor, and the others children, 
and insisting that it was only intended that they should be 
dealt favorably and humanely by as slaves, and that the land 
and money was not an unreasonable compensation for taking 
care of unprofitable slaves. They also contended, that-if the 
said provisions were declared void, the property would not 
go to the next of kin and heirs-at-law, for that there was a 
general residuary clause that embraced it. 

The following is the material portion of the will of Nathan- 
lel Lea, viz: | 

“Item 2nd. I desire my executor to pay all my just debts. 

“Ttem 8rd. The negroes bequeathed in this clause of my 
will, having been faithful to me and served me well, attend- 
ed and nursed me in my long and painful sickness, I hereby 
bequeath to my friend Thomas J. Brown, of Caswell county, 
my servant Milly, Mariah and two children, Nat and Dilla, 
Mary Anne and her child Milly, Vic and old Fanny, and. 
such other children as they, or any of them, may have after 
the date of this my will, and I hereby enjoin on my friend 
Thomas J. Brown, to take care of the said slaves, treat them 
kindly and humanely, as they have been to me faithful and 
obedient servants. It is further my will, in regard to the 
slaves mentioned above, that the said Thomas J. Brown shall 
have the use and benefit of the said slaves only during his 
life, and at his death, or in the event he should eyer become 
so insolvent and unable to pay his debts without the sale of 
the aforementioned slaves, then, on the happening of either 
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of the said events, the said Milly, if alive, shall select a mas- 
ter, and all of the above-mentioned slaves I hereby bequeath 
to.the person she so selects; and should she be dead, then I 
desire Mary Anne to make the selection, and should she be 
dead, I desire Mariah to make it; each one to select in order 
as I have named, and all of the said slaves, and their increase, 
mentioned in this clause, to go together; my chief aim and 
object being to give the aforesaid slaves good masters, if pos- 
sible, or a small reward for their faithful service to me. I 
further bequeath to my friend, Thomas J. Brown, three thou- 
sand dollars, to be paid out of any moneys I may have, to ena- 
ble him to pay the expense of keeping the said slaves, they 
being women, and can yield no profit of great amount. But 
should the said Brown become insolvent, or should die, then 
I bequeath the said sum, or such portion as remains unex- 
pended by him, to the person that may become the master of 
the slaves as provided for above, my desire being, and I so 
will it, that the said money, or the portion of it remaining, shall 
go to the person owning the slaves, as a compensation to them 
for their trouble in part. I give to my friend, Thomas J. 
Brown, two hundred acres of land, at the south end or side of 
my home tract, beginning, &c., (describing it), My will is, 
that the said Brown shall have the said land during his life 
only, or in case he remains solvent; but should he die, or 
become insolvent, then my will is, that the said land shall go, 
and it is hereby given, to such person as shall be, upon the 
happening of either of the said events, the master or owner of 
said slaves mentioned above. I bequeath to Thomas J. 
Brown my dining tables, all my silver-ware, castors, glass and 
earthen ware, knives and forks, and all the furniture of every - 
description belonging to my table; one carryall, one cow and 
calf, one horse, one two-horse wagon and harness. 

“Ttem 4th. I give to Dr. Nathaniel 8. Graves five hundred 
dollars; to Nathaniel L. Johnston, to Nathaniel L. Lindsay, 
to Nathaniel L. Lea, son of Thomas Lea, each two hundred and 
fifty dollars. | 

“Ttem 5th, I give and bequeath the remainder of my slaves 
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not herein specifically bequeathed, to the children of (my) de- 
ceased sister, Rebecca Williamson, wife of George William- 
soh, to the children of my deceased sister, Delila Graves, 
wife of Jerry Graves, to mny sister Elizabeth Graves, to my 
brother Thomas L. Lea; my will being that the said slaves. 
shall be divided into four equal parts, and Thomas L. Lea 
to take one part, Elizabeth Graves to take one part, the chii- 
dren of my sister Rebecca to take one part, and equally di- 
vide the said part among themselves, but in no event to sell 
them fora division. The children of my sister Delila to 
take one part, and equally divide them among themselves, 
but in the division of this share, the children of A. C. Lindsay 
by his first wife, Elizabeth, are to have theshare their mother 
would take were she living; but in this division there must 
be no sale fér a division, as my desire is that all my slaves 
are to be kept in families as far as possible, and not'to sepa- 
rate them unnecessarily. 

“Ttem 6th. I desire that all my personal estate, not herein 
bequeathed, be sold, and the proceeds, after payment of my 
debts and special legacies, to be equally divided among the 
same persons, and with the like equality as my slaves are, as 
mentioned in the fifth clause of my will. I desire, and here- 
by bequeath, all money arising from any source to be divided 
in the same way, but I hereby release to each and every per- 
son that may have any.account on my shop-book, the respective 
sums that may be charged in the said book against them, 
and I hereby enjoin upon my executor not to collect any of 
the said charges on the said shop-books, for the reason that I 
am certain they have not been kept accurately, and as my 
health has been too feeble to give to it the close attention it 
deserved: I therefore release all the claims- to the persons 
who stand charged. 

“Item 7th. I give to my friend, Dr. James E. Williamson, 
sen’r., five hundred dollars. 
 6Ttem 8th. I devise to my nephews, James Williamson, 
John L. Williamson, George Williamson, Ben. Williamson, 
“Thomas L. Williamson, Weldon E. Williamson, sons of Geo. 
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Williamson, all my real estate, of every kind, wherever it may 
be, except what is herein specifically bequeathed to Thomas J. 
Brown, to be equally divided among them, share and share 
alike. 

“Ttem 9th. I hereby strictly enjoin upon my executor to 
see that in the division of my slaves, families are to be as 
little separated as possible. 

“Ttem 10th. My will and desire is, and I so declare it, that 
should any of my next of kin, either directly orindirectly dispute, 
or in any way attempt to set aside, this my last will and tes- 
tament, then, should they fail, the said party or parties, if they 
take any legacy under this will, for their unkind way in try- 
ing to defeat my intentions, shall forfeit all interest and lega- 
cies hereby given them, and the part so forfeited shall be 
divided among my next of kin and legatees named in the 
fifth clause of my will; but should either, or any of the par- 
ties mentioned in said clause, be the party so attempting to 
defeat my intentions, then my desire is, and I hereby so devise 
and bequeath it, that the part so forfeited, shall go to the 
others mentioned, who do not join in defeating my will. 

“Ttem 11th. Ihereby nominate and appoint my friend 
Themas J. Brown, the executor of this my last will and testa- 
ment, being fully assured that he will faithfully execute my 
Jast will, as far as he has the power; and for the purpose of 
giving him a full compensation for his trouble, I hereby be- 
queath to him, in addition to the commissions that may be 
allowed him by the court, five hundred dollars.” 

The cause was set down for hearing on the bill, answers 
and exhibit, and sent to this Court. 


Miller and Morehead, for plaintiffs. 
Moore, Norwood and /Till, for defendants. 


Pearson, J. It may seem hard that one is not allowed to 
dispose of his own property as he pleases; but private right 
must yield to the public good. The policy which forbids 
emancipation, unless the freed negroes are sent out of the State, 
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and the policy whieh forbids qguast emancipation, by which 
particular negroes are to be allowed privileges, and are not 
to be required to work like other negroes, but to some extent 
are to have a discretion either to work or not to work, as they 
may feel inclined, is fully settled by the numerous. cases which 
have been before our Court, and is strongly enforced by the 
Legislature. Rev. Code, ch. 107, see. 28: “ No person under 
any pretence whatever shall hire to hig slave, or to a slave 
under his control, his time, on pain, &c.” “Itshall be the duty 
of all grand juries to make presentment of any slave who shall 
be permitted by his master to go at large, having hired his 
own time, &e.” Sec. 29: “Noslave shall go at large asa free | 
man exercising his own discretion in the employment of his. 
time; nor shall any slave keep house to him, or herself, as a 
free person, exercising the like discretion in the employment 
of his or her time; and in ease the owner of the slave shall 
consent to the same, or connive thereat, he shall be deemed 
guilty of a misdemeanor.” 

In our ease had the testator tried on purpose, he could not 
have more directly violated the provisions of this Statute, or 
moreeffectually contravened the fixed policy of the State. Here. 
we have a family of negroes with two hundred acres of land, 
and three thousand dollars in money, to provide for their sup- 
port, so that they may not be made to work like other negroes. 
~ But it issaid for Mr. Brown, the slave Fanny was near sixty 
years of age, Milly, forty-five, Mariah and Mary Anne, each, 
twenty or twenty-five, and the rest smal] children, and the be- 
quest being to lrim only for life, during which time they would 
probably be a charge, the use of the land and money was not 
an unreasonable provision. Concede that, if the matter had 
stopped here, this provision would not have been much out of 
the way, how is it to be accounted for, that upon the.death or 
insolvency of Mr. Brown, he is to have a snecessor, who is to 
be chosen by Milly, if alive, ifshe be dead, by Mary Amne, and 
in case of her death, by Mariah? Such a provision is unusual, 
and proves that the object was to confer a benefit upon: the 
slaves, and that neither Mr. Brown nor his successor were the 
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objects of the testator’s bounty, and were but “nominal do- 
nees:” Sorry v. Bright, 1 Dev. and Bat. Eq. 113. Add to this, 
that the successor so to be chosen is to have the two hundred 
acres of land, and $3000 in money, for, and in consideration of, 
his accepting the absolute ownership of some ten or a dozen 
slaves. Under these circumstances, could Mr. Brown, or his 
successor, with a clear conscience towards the testator, make 
the negroes work like other negroes do? The thing is too 
plain for discussion. 


The testator betrays a consciousness that his purpose was 
questionable by denouncing a forfeiture against all who should 
oppose his wishes. But his was a mistaken charity which the 
law forbids. The result, if his intentions are to be carried 
out, will be to establish in our midst a set of privileged 
negroes, causing the others to be dissatisfied and restless, and 
affording a harbor for the lazy and evil disposed. 


We had some difficulty as to the construction of the will in 
regard to “ the dining tables, silver-ware, glass, and carryall, 
&c.,” given to Mr. Brown. Were they intended for the use 
of these negroes, or a beneficial gift tohim? They are putin 
the same clause with the bequest of the negroes, and the land 
and money intended for them, and there is a distinct Jegacy 
of $500 given to him asa compensation for his trouble, in ad- 
dition to the commissions allowed by law; but on the other 
hand, he was an intimate friend of the testator, as appears from 
several parts of the will. Articles like these are such as one 
usually leaves to his friend, and are not at all suitable for 
negroes; besides, they are not made subject to the provision by 
which to follow them, and do not pass with the land and money 
to the successor of Mr. Brown. These considerations satisfy 
us that the beneficial use was intended for him, and such will 
be declared to be the opinion of the Court. _ 


The disposition. which the testator attempts tomake of these 
slaves, money and land, being void, the question #& presented, 
does the right devolve upon the next of kin and the heirs-at-law, 
for whom Mr. Brown willbe declared a trustee? or are the lega- 
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tees named in the 5th item, entitled to the slaves and money, 
and the devisees named in the 8th item, entitled to the land? 

In regard to the land there is no difficulty ; for it is a well 
settled rule that all real estate which is not effectually dis- 
posed of by the will, devolves upon the heir-at-law, anda 
residuary devisee can take nothing except what appears from. 
the will it was intended for him to take. So that, if a devise 
fails to take effect because it is void, or by reason of the death 
of the. devisee, the subject devolves upon the heir, and the 
residuary devisee is not entitled to it—there being no reason 
for substituting a presumed general intention in place of the 
particular intention which has failed. 

But it was insisted that in regard to the personal estate, a dif- 
ferent rule is well settled by the courts of England, and has 
received the sanction of several cases in our own courts, by 
which the residuary clause is enlarged so as to embrace all 
property not effectually disposed of, and thereby give to the 
residuary legatee the benetit.of all legacies that failed either 
by reason of lapse, or of being declared void on the ground of 
a presumed general intention against intestacy ; and: it. was 
contended that, according to this rule, the legatees named in 
the 5th item became entitled to these Slaves and the money 
by force of the 6th item. As the intention of the maker of 
a will ought to govern its construction, both in respect to per-. 
sonal and real estate, it wonld seem that the same rules of con- 
struction ought to be applied without reference to the-different 
kinds of property, and the conclusion that, according to the 
rules which have been adopted in respect to personal property, 
these slaves, whom it was specially the intention of the testator 
to favor, are to be sold to the highest bidder, like so. many 
horses and hogs, in pursuance of his presumed general intention, 
is so monstrous as to furnish an instance of the reductio ad 
absurdum., From these considerations we held the question 
under an advisari, for the purpose of examining the cases and 
reflecting upon the reason of the thing. 

In case of intestacy, the whole personal estate devolves upon’ 
the administrator, and. by the old law, after paying the funeral - 
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expenses and debts, the administrator kept the surplus for his 
own use. So, in case of a will, the whole devolved upon the 
executor, who, after paying the funeral expenses, debts and 
legacies, kept the surplus for his own use. The law was 
changed in respect to administrators by the 22, Charles I, 
(called the statute of distributions), and by it administrators 
were required to divide out the surplus among the next of kin. 
But this statute did not apply to executors, and they still kept 
the surplus for their own use in this State until 1789, when 
they were required to divide the surplus among the next of 
kin; Rev. Code, ch. 46, sec. 24. The law remained unchanged 
in England by any statutory provision until 1832, Will. IV, 
when executors were required to divide the surplus among 
the next of kin. 

But, in the mean time, the Chancellors in England, upon the 
idea that it was not just for executors to keep the surplus for 
their own use, took the matter in hand, and exerted their in- 
genuity, when there was no residuary clause, to convert execu- 
tors into trustees for the next of kin whenever it was possible to 
doso; and where there was a residuary clause they enlarged it 
so as to include every thing that was not effectually disposed of 
by the other parts of the will, for the purpose of preventing the 
executor from keepingit forhis own use. This wasdoneupona 
principle similar to the doctrine of cy pres, according to which, 
if the particular purpose intended cannot be carried into effect, 
the fund will be applied to some other purpose as near like 
itas may be. So, if the particular individual, for whom a 
legacy was intended, could not take it because of his death in 
the testator’s life-time, or because the legacy was void, it was 
held that it should pass to the next object of the testator’s 
bounty and fall into the residuum, upon the presumption that 
the testator had a general intention to give this additional 
bounty to the residuary legatee, rather than die intestate in 
respect thereto, and let it remain in the hands of the executor 
for his own use. Under the operation of this rule, residuary 
legacies, which are usually intended to embrace such small 
matters as may have been forgotten, or were too tedious to 
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mention, oftentimes become an important part of the will and 
passed the bulk of the estate; Cambridge v. Lous, 8 Ves. 14, 
is an apt instance. This reasoning may be sound in regard to 
lapsed legacies, on the ground that the will speaks at the death 
of the testator, when he may be supposed to have been made 
aware of the death of the legatee, and for that reason, to have 
an intention to include the subject of the lapsed legacy in the 
residuary clause, but it is not sound in regard to legacies de- 
clared void; for at the death of the testator he supposes that 
he has made an effectual disposition of the subject to one, and 
cannot be presumed to intend to give it to another. 

But, our courts having discarded the doctrine of ey pres, we 
will not stop to inquire how far every corollary, or emanation 
from it, is affected. Nor will we stop to inquire how far the 
act of 1789 renders the rules of construction, adopted in Eng- 
land prior to 1882, inapplicable here; (dealston v. Telfaer, 2 
Dev. Eq. 255, shows that the act of 1789 affects the English 
rule to some extent, and Airkpatrick v. Fogers, 6 Ire. Eq. 
130, Hudson v. Pierce, 8 Ire. Eq. 126, Pippin v. Hllescn, 
12 Ire. Rep. 61, Lowe v. Carter, 2 Jones’ Eq. 377, all make 
exceptions to the general rule,) because the doctrine, if it 
be unimpaired and of full authority in our courts, has no 
application to this case; for in the will now under considera- 
tion, there is no general residuary clause, or as Rurrin, C. J., 
_expresses it in Sorry v. Bright, “no express general gift of 
the residue,” which is necessary in order to make the doc- 
trine applicable; and this will has, upon its face, full proof to 
rebut the presumption of any intention that these slaves and 
money were to pass under either the 5th or the 6th items. 

The testator, having given the slaves in controversy, and the 
money and land, to Mr. Brown, and made other specific and 
pecuniary legacies, divides the residue of his estate into four 
classes, lst: His slaves; 2nd, his personal estate, that is, such 
as he intends to be sold, viz: horses, cattle, farming tools, &c. ; 
3rd, debts due to him, viz: notes, accounts, &e.; 4th, his land. 

By the 5th item he gives the “remainder of my slaves not here- 
in specifically bequeathed,” to certain legatees—among whom 
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he directs they shall be divided so as not to separate families, 
and “inno event to sell them for a division,” and in providing 
a subdivision, he again repeats, “in this division there must 
be no sale,” &c. This is not a general residuary clause, and 
the mind rejects at once the suggestion that it was intended 
to include in it the slaves in controversy. They are as clearly 
exeluded from it as if the testator had specially excepted them _ 
by name. | 

By the 6th item, “I desire that all my personal estate not 
herein bequeathed be sold, and the proceeds, after paying debts 
and special legacies, to be divided among the same persons 
as my slaves are, as mentioned in the 5th clause.” This is not 
a general residuary clanse. The words “as my slaves are,” 
referring to the 5th item, prove that this only includes articles 
of personal property, other than slaves—such as he intended 
to be sold; and the fact that he directs these articles of personal 
property to be sold, demonstrates that it was not his intention 
to include in it the slaves that he intended to favor more than 
his other slaves. In fact it demonstrates his intention to be to 
exclude them. For if he is so regardful of his other slaves as 
to separate them from the rest of his property and put them 
in a class to themselves so as to have them divided without 
being sold, although the same persons are to have them as 
are to get the proceeds of the sale, much more must it have 
been far from his intention to class with these articles his 
favorite slaves. In Pippin v. Hilison, supra, and Lowe v. 
Carter, supra, it is held that a direction to sell the residue 
excludes from a gencral residuary clause choses in action, 
because such things as accounts, debts, &c., are not the subject 
of sale by executors and administrators. The principle apphes 
here, because the testator expressly declares that even his 
less favored slaves are. not to be sold. | 

In the same item he adds, “I desire all money arising from 
any source to be divided in the same way,” except the accounts 
due on his shop-books, which he releases. This exception 
shows what is meant by “money arising from any source,” and 
proves this not to be a general, but a restricted, residuary 
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clause, having reference only to what was due him on bonds 
and accounts, (other than shop accounts), but certainly having 
no reference to the money that might be made by the sale of 
his favorite negroes ; in the same way that the 8th item, “I 
desire all my real estate of every kind, whatever it may he, 
except what is herein specifically bequeathed to Thomas J. 
Brown, to be equally divided between” certain devisees, 
cannot, by any effort or ingenuity, be made to embrace the 
200 acres devised to Mr. Brown. 

The legacy of $3000 is given to Mr. Brown on account of 
the slaves, to attend them as an incident; it follows that that 
amount is likewise excepted ont of the above items on the 
ground that the encident follows the principal. For as there 
is a plain intention that the legatees, named in the 5th item, 
shall not take the negroes, there is the same intention In 
respect to the money. | 

There will be a decree declaring that Mr. Brown holds the 
negroes and money in trust for the next of kin, and the land 
in trust for the heirs-at-law. 


Prr CurraM, Decree aecordingly. 


EDWARD GRAHAM against THOMAS P. LITTLE and another. 


Where a young man, living with near relations who had great influence over 
him, was induced by the misrepresentations of these relations as to the na- 
ture of a decree in the Supreme Court theretofore rendered between them, 
to execute a bond for a large sum of money by way of correcting such 
decree, the Court of Equity enjoined the collection of the bond and order- 
ed to be cancelled. 


APPEAL from the court of Equity of Wake County. 
A bill was filed in the year 1847, in the court of Equity of 
Wake County, by the plaintiff in this suit, and his two brothers, | 
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Charles Graham and Hamilton C. Graham, against Thomas P. 
Little, executor of William P. Little, and of Mrs. Anne Little, 
widow of the said Wm. P., Charles E. Skinner, who had 
married a danghter of said Wm. P., and others, the object of 
which bill was to ascertain judicially what was due and owing 
to the plaintiffs in that suit from the estate of Wm. P. Little, 
who was their maternal grandfather, their mother, the daugh- 
ter of Wm. P. Little, and Mrs. Anne Little, then being dead; 
which suit, when properly constituted, was set down for hear- 
ing, and sent from the said court of Equity of Wake County, 
to the Supreme Court. At December Term, 1851, of this 
Court, a report was made of the administration of the assets 
and the state of the claims of the various legatees under the 
will of Wm. P. Little, and there being no exception to this 
report, a decree was passed, commanding, among other things, 
that Thomas P. Little, as executor of Wm. P. Little, should 
pay to the use of the plaintiff and his said brothers, Charles 
and Hamilton, the sum of $2,922.28, with interest from the 
11th of January, 1851. By the same decree it was ascertained 
that the executor of Wm. P. Little was indebted to George 
Little, another son of Wm. P. Little, in the sum of $2,995,038 ; 
to Mrs. Mary Mosely, a daughter of the same parents, in the 
sum of $2,345,038; to Charles E. Skinner, husband of Susan 
Skinner, another daughter of the same, $2,052,53; to William 
Little, jr., in the sum of $2,540,03 ; to Edward Tarry, husband 
of Lucy, another daughter, in the sum of $4,093,092. 

The controversy in this case (see 5 Ire. Eq. 407,) turned 
materially upon the will of Wm. P. Little, which wasas follows : 
‘Tn the first place, I give to my wife, Anne, all the negroes 
which came by her, and all their past as well as future increase. 
Secondly, I lend to my wife, during her natural life, all the 
residue of my estate, realand personal. Thirdly, at the death 
of my wife, I give to all my children, who may be then living, 
an equal part of the residue of my estate, both real and per- 
sonal, and in case any of them die previously, leaving issue, 
I wish said issue to have the portion which their parents would 
have drawn if living, due regard being had to such as may 
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have received any advances either from me or their mother, 
at any time previous to her death, out of my estate.” He ap- 
pointed his wife, Mrs. Anne Little, the defendant, Thomas P. 
Little, and George Little, his executors, weth full power to 
sell any part of his estate, either real or personal, without any 
order or decree of any court. 

The said executors sold a large real estate for the payment 
of debts, and the question was, whether the executors had a 
right to do so before the personal estate was first exhausted, 
and the court decided that they had not, but that the personal 
estate was the primary fund for the payment of debts, and that 
the real estate having been improperly sold for that purpose, 
the personal property, including the legacy of Mrs. Little, 
should be substituted for the land, and that its proceeds 
should be distributed in the same way as the land would have 
been had it not been sold. This decision materially aungment- 
ed the share recovered by the plaintiff and his brothers. 

Sometime in the year 1854, E. G. Haywood, Esq., having 
been appointed guardian of the plaintiff, Edward Graham, and 
his brothers, caused an execution to be issued against the said 
Thomas P. Little, for the amount decreed his wards, and on 
the 12th of September, 1854, the sum of $1,202,238 was paid 
by the said executor to the said Haywood as guardian. 

The plaintiff alleges, in his bill, that about March, 1853, he 
went on a visit to his aunt Mrs. Susan Skinner and her hus- 
band Dr. Skinner; that he was at that time an infant of about 
nineteen years old without parents, and that he remained 
mostly in the family of Dr. Skinner until about the time of 
his arrival at age, on the 24th October, 1854, and during that 
time considered that as his home; that while so. residing at 
the house of Dr. Skinner, he frequently represented to this 
plaintiff that the recovery which he and his brothers had ob- 
tained against their uncle Thomas P. Little, was unjust and 
iniquitous, and ought never to be collected, and that in this 
representation, Thomas P. Little, from time to time, concur- 
red, although he (plaintiff) could never understand why the 
said recovery wags unjust and iniquitous. The plaintiff fur- 
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ther alleges, that he was young and utterly ignorant of mat- 
ters of business, and had the fullest confidence in his unele 
T. P. Little, and Doctor Skinner, who was also his uncle by 
marriage, and he gave into the belief that this recovery, for 
some reason that he did not understand, ought not to be col- 
lected. Ife alleges that the said Skinner very frequently 
referred to this subject, and made many statements and rep- 
resentations to convince him that the executor, Thomas P. 
Little, had been greatly wronged by the decree that had been 
made against him in the Supreme Court, in favor of the 
plaintiff and his brothers; among other things, he mentioned 
certain claims for the boarding of plaintiff’s father and mother 
aiter their marriage, and like claims for the boarding of their 
children, which ought to have been deducted from the amount 
of said decree, and certain large debts which he, as executor, 
had paid for the estate of William P. Little, which were un- 
justly excluded from his credits; that he, the said Skinner, 
never intended to take any part of the recovery in his favor, 
from the said estate of T. P. Little, and had released, or would 
release, the same, and that he believed all the other lega- 
tees of his father-in-law intended to do the same, or had done 
so. We alleges further, in his bill, that the said Thomas P. 
Little, although he did not often speak of the matter to the 
plaintiff, yet, when he did so, always referred to Doctor Skin- 
neras being intimately acquainted with the circumstances, 
and referred plaintiff to him for information concerning them. 
Ife always, however, asserted, as of his own knowledge, that 
the debt was unjust and ought not to be paid. 

The plaintiff, in his bill, further alleges, that about this 
time he was a good deal dissipated and addicted to the use of 
spirituous liquor, and that from this cause he was often in a 
nervous and suffering condition; that about the same time 
he applied to the defendant, T. P. Little, for his share of the 
recovery above spoken of, and proposed to him if he would 
advance to him that amount he would take it as a loan, and 
although he was not of age, he would give his note for the 
same, and would return it when he arrived at full age; that 
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his uncle, the said T. P. Little, assented to this proposition, 
but failed to comply with it by advancing to him the money ; 
that this wasin the year 1854, some short time before the 
payment made to E. G. Haywood, in September of that year. 

The plaintiff further alleges, that he arrived at full age on 
24th of October, 1854, while still residing in the family of 
Dr. Chanes Skinner, and that a few days after arriving at 
age, it was proposed by either Dr. Skinner or his uncle 
Thomas, who was a regent that he should sign a note to refund 
the $1200 collected by Mr. Haywood; that the same argu- 
ments, as before stated, were again urged upon him, and he 
was reminded of his willingness to sign a note before he was 
of age; that Dr. Skinner was again prominent in thus urging 
him, but that the defendant, T. P. Little, was present, assent- 
ing to his assertions; that plaintiff had never examined the 
proceedings in-Equity of which his uncles complained, and 
was totally ignorant of the grounds upon which the de- 
cree was made; that his guardian was absent, and he had no 
opportunity of getting the advice of counsel; that he was 
greatly attached to his uncle Thomas P. Little as well as to 
Dr. Skinner, his uncle by marriage, and had great confidence 
in their knowledge of business and fair dealing, and though 
extremely reluctant, he gave his note to the said Thomas P. 
Little for $1200, payable twelve months after date; that very 
shortly after these events the plaintiff came to Raleigh and 
informed his guardian, E. G. Haywood, of what had been 
dene, and his reasons for entering into the note, when, for the 
first time, he was informed of the true nature of his claim, 
and became aware of the total illusion under which he had 
acted. He then gave notice, both to Thomas P. Little and 
Charles Skinner, that he should resist the payment of this 
note, and his then guardian, Mr. Haywood, informed them 
to the same effect. 

Dr. Charles Skinner, in his answer, admits that he had an 
intimate knowledge of the affairs of the estate; that he was 
advised by counsel learned in the law, and never doubted 
that it was the purpose of the will of Wm. P. Little to secure, 
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if possible, the specific legacy to the widow, and throw the 
payment of the debts on any and every other portion of the 
estate. 

Entertaining this opinion very firmly, and knowing that it 
had been adopted and acted on up to the death of the widow, 
by the consent of the children who were of age, he was un- 
willing, and had so declared to the rest of the family, to avail 
himselfofany advantage, which a different interpretation might 
give; that he is satisfied, if William P. Little’s estate had been 
divided on the basis laid down inthe decision of the Supreme 
Court, the amount of the testator’s indebtedness would have 
exhausted all the personal property, and so far consumed the 
real estate as to have left a scanty provision for the widow; 
and he thinks it fertunate for all that the executors adopted 
and acted upon the construction which they did. 

Ile says that, in 1853, the plaintiff became an inmate of the 
defendant’s house; that both the defendant and his wife en- 
tertained the kindest feeling, and every proper sentiment of 
affection which attaches to the relation between them. In 
reply to some remarks made by the defendant, complaining 
of his uncle T. P. Littte, for not paying him and lis brethers 
the amount of the deeree, he thinks, in Iebruary, 1554, he 
‘did say to the plaintiff, that, in his opimion, the debt, though 
a legal one, was unjust; that he then gave the plain- 
tiff an explanation of the whole matter, and said that he did 
not mean to profit by the decree, and he did not believe any 
of the other ehildren would; that admitting the decree to be 
just as well as Jegal, as to all the children of Mr, Little, there 
were reasons why the plaintiff and his brothers should be both 
lenient and liberal towards the defendant in finally adjusting 
the matter, namely, that while all the other children of Mr. 
Little had aceounted for their board while they remained with 
Mrs. Little, neitherthe plaintif?’s mother, nor her husband, nor 
children, after the marriage of their mother, had accounted 
for any thing; that if such a charge had been allowed against 
them, the plaintiff and his brothers would have fallen in debt 
to the estate; that at the close of this conversation the plaintiff 
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remarked, if these things were so, he would certainly repay 
his uncle his share of the debt on coming of age, and would 
advise his brothers to do the same; that if his uncle should 
pay the decree he would regard it as a loan, and would give 
him bond, with security, for its re-payment. 

He further states, in his answer, that in no great while af- 
ter the conversation above stated, he mentioned to the de- 
fendant Little the promise which the plaintiff had} made in 
relation to refunding his share of the decree, when they both 
concluded that all offers of this kind should be postponed un- 
til plaintiff arrived at full age; that early in the fall of 1854, 
the plaintiff had been to Raleigh, and on his return referred 
to the matter and said, his guardian, Mr. Haywood, had in- 
formed him that what he (defendant) had said about the mat: 
ter was not so, and was contradicted by the records of the 
Supreme Court, and that the other parties had not, released; 
to which this defendant replied, in substance, that it was not 
true that his statement was contradicted by the records of the 
Supreme Court, for that he had seen the bill, the answers of 
the executor, and of some of the members of the family, the 
accounts rendered and the decision of the court, and that 
none of these contradicted what he had stated; that the re- 
cord eould not contradict him unless it stated what did not. 
belong to it; that he had not said the other children had re- 
leased, but that they had settled with the executor, and the 
whole amount had been regarded in that settlement as releas- 
ed, and was so, practically. In this conversation, this defend- 
ant again explained to the plaintiff, as fully as he could, the 
circumstances attending the case—the construction which the 
family had put upon the will of Mr. Little—the construction 
which the Supreme Court had put on it—the manner in which 
the estate had been administered—how the land had been 
sold to pay debts, instead of slaves—how the children had 
lived with the widow, and how the plaintiff’s family had lived 
there, and which of them had accounted and which had not, 
and this defendant left nothing unsaid which was calculated to 
affect the plaintifi’s conclusion on the subject, and doing this, he 
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was actuated with no other feeling than an impartial sense of 
justice; and it seemed to this defendant, at the end of this 
conversation, that the plaintiff was satisfied in regard to the 
facts of the case, and was inclined to execute his original pur- 
pose as avowed to this defendant before. Je had no further 
conversation with the plaintiff upon the subject of the decree 
and the settlement, until the day on which the note was execu- 
ted. On that oecasion, both the plaintiff and defendant Lit- 
tle were at defendant’s house, the plaintiff being then of full 
age; this defendant admits, in his answer, that he did intro- 
duce the subject by enquiring of him if he had made up his 
mind to repay his uncle Little the amount received on the 
decree, saying, that if he had it might be arranged then. The 
plaintiff hesitated for a moment, as if he were not prepared 
to answer, and remarked, that it was a hard case for his un- 
cle to pay the money, and he would be willing to give up his 
share if he knew his brothers would do so when they came of 
age, and if they should not follow his example, they would 
receive just that amount more than himself; that immediate- 
ly after making this remark, the plaintiff, as if convinced it 
was unjust to regulate his conduct by such a standard, said 
he did intend to repay his uncle the whole sum, but he was 
unwilling to give his note, for that his uncle was embarrassed 
for money, and he was afraid he would be pushed for the 
money if he gave a note, but said, if the note was made pay- 
able twelve months after date, and transferred to this defend- 
ant, who could, and he believed would, indulge him, he would 
execute it, and said at the same time, that he relied on the 
good offices of this defendant to get him into some profitable 
business whereby he could pay off the note without impair- 
ing his estate. That they both went into asmall house where 
the defendant Little lodged, and then the whole proposal of 
the plaintiff was mentioned to the defendant Little, who as- 
sented to the terms and the note was executed. 
That in accordance with this arrangement, this defendant 
took the note by a transfer to him from the defendant Little, 
and, the latter being indebted to him, gave him a credit for 
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the amount; but understanding by a letter from the late 
guardian of the plaintiff, Mr. Haywood, that the plaintiff was 
dissatisfied, and that he intended to controvert the note given, 
being loth to be involved in a law-suit, he surrendered the 
note to Mr. Little, and since then has not considered himself 
as having any interest in it. 

That at these several interviews, and at the time and occa- 
sion of executing the note in question, he does not believe the 
plaintiff was at all under the influence of spirituous liquor; 
that this defendant never attempted to acquire any influence 
over the plaintiff for the purpose of effecting this arrange- 
ment, and what he did in the matter was for no benefit to 
hinself. 

The answer of the defendant Little, refers to Dr. Skinner’s, 
and is substantially the same in its history of the transaction. 
Motion to dissolve the injunction. Motion refused. Appeal 
to the Supreme Court. 


E. G. ITaywood and Fowle, for plaintiff. 
Bryan and B. £. Moore, for defendants. 


Nasu, C. J. The billis filed to enjoin the defendants from 
collecting a bond executed by the plaintiff, to Thomas P. 
Little, under the following circumstances: Wm. P. Little, sr., 
died in the year 1827, greatly indebted, and possessed of'a large 
realand personalestate. The last clause in his will is as follows: 
After appointing his sons, Thomas P. and George Little, and 
his wife, Mrs. Anne Little, his executors and executrix, they 
“are hereby vested with full and ampie power to sell any 
part of my estate, real or personal, whenever they may think 
proper to do so, &c.” Under this power, the executors and 
executrix, acting by the advice of counsel, sold the land which 
the testator owned in Tennessee, and some in this State, be- 
lieving that, as negroes were low in value in this State, and 
the lands were held at high prices in Tennessee, it was the 
best course to pursue to pay the debts of the estate. Subse- 
quently, a bill was filed by the legatees of Wm. P. Little, of 


é 


JUNE TERM, 1857. 161 


Graham v. Little. 


whom the plaintiff was one, for a settlement of the estate, and 
an account of the disbursement of the assets by the executors. 
In that ease the court declare that the land was not charged 
in the will in exoneration of the personalty, but that the latter 
was the primary fund for the payment of the testator’s debts, 
and decreed an account. A reference was made to the clerk 
to take the accounts, and he reported that the defendants owed 
the plaintiff and his brothers on the 11th of January, 1851, 
$2,922,78. This report was confirmed, and a decree rendered 
in accordance thereto. This decree is still in force, unreversed. 
Of the sum so decreed, the defendant Thomas P. Little paid 
to Mr. Uaywood, the guardian of the plaintiff, $1,200. The 
plaintiff was then a minor. <A year or two before he come of 
age, he went to the house of the defendant Dr. Skinner, who 
had married his aunt, which he made his residence. Dr. 
Skinner was of the opinion that the legatees had all been 
equally benefitted by the sale of the land instead of the slaves. 
In February, 1854, while the plaintiff was at bis house, find- 
ing, as he says in his answer, that he indulged in unkind 
feelings towards his uncle T. P. Little, on account of his 
delay in paying the decree, he (Skinner) determined to give 
him a full explanation of the whole business, and told him he 
did not regard the decree against his uncle T. P. Little as 
just; that he did not intend to profit by it, and he did not 
believe any of the other children would, and that there were 
reasons why the plaintiff and his brothers should be liberal as 
well as lenient towards Thomas P. Litthe—namely, that while 
all the other children of Wm. P. Little had accounted for their 
board, &e., while they remained with their mother, Mrs. Little, 
neither plaintiff’s mother, nor his father, nor their children, 
had accounted for any thing; and if they had so accounted, 
they would have been largely ia her debt, and he believed 
all the other legatees had executed their releases. The plain- 
tiff observed if these things were so, if his uncle paid the 
decree, he would consider it as a loan, and give his bond to 
refund when he came of age. 

In a subsequent conversation, after the plaintiff had been to 
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Raleigh, he said to Dr. Skinner, he had had a conversation 
with his guardian, E.G. Tlaywood, who informed him that 
what he, Skinner, told him, was not so, and was contradicted 
by the record of the Supreme Court, and that the other parties 
liad not released. This statement the defendant Skinner de- 
nied, and then repeated over tothe plaintiff what he had said 
im the previons conversation. At this time, the defendant 
Little was at the heuse of Dr. Skinner, and the latter thought 
the plaintiff was satisfied, and introduced the sabject again 
by inquiring of him if he had made up his mind to re- 
pay to his uncle Little the amount received on the decree, 
“saying that if he had, it might be arranged then.” The 
plaintit? hesitated for a moment as if he were not prepared 
to answer, and then remarked it was a hard case for his uncle 
to pay the money, and he would be willing to give up his 
share if he knew his brothers would do so when they came of 
age, but it was uncertain what they would do then. Finally, 
after some reflection, he said he did intend to repay his uncle, 
and he would execute his note for his share of the decree, and 
the note was executed, Litile being present. Afterits delivery, 
the defendant Skinner took the note from T. P. Little, with 
an endorsement in blank, and gave him credit for the amount. 
This is the statement taken from the answers of Dr. Skinner 
and T. P. Little. 

The question is, will a Court of Equity suffer an obligation, 
executed under such circumstances, to be enferced against the 
plaintiff? | 

it is admitted that a voluntary bend is as binding between 
the parties in a Court of Eqnity asin a Court of Law. This 
is emphatically a voluntary bond, there being no considera- 
tion. Will the court suffer it to be enforeed under the pecuhar 
circumstances of the transaction? A nephew is induced by 
one uncle, with whom he was residing at the time, to make a 
donation to another uncle, of a bond for a large sum of money. 
The plaintiff was a yeung man just emerging out of his min- 
ority, unacquainted with business, ignorant of the facts of the 
ease, addicted to the too free use of spirituous liquors, in the 
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house with his two uneles, T. T°. Little and Dr. Skinner, urged 
by the latter to execute a bond to the former for a large sum 
of money, when, at that moment, it is very clear that the 
uncle T, P. Little was indebted to the nephew in a much larger 
sum. 

The case bears a strong analogy to the class of cases in which 
trustees and others, acting in a fiduciary character, are for- 
bidden te contract with their cestues gue trust. Butit properly 
belongs to another class mentioned by Mr. Adams, p. 184, 
where there is no teclinical fiduciary relation existing between 
the parties, but one stands in the relation of special confidence 
towards the other, so as to acquire an habitual influence over 
him, where he cannot accept from him a personal benetit 
without exposing himself to the risk, proportioned to the nature 
of their connexion, of having it set aside as unduly obtained. 
Even where the only relation is that of friendly and habitual 
reliance on advice and assistance, care must be taken that no 
undue advantage shall be obtained; ZZunter v. Atkins, 3 M. 
and K., 118; Dent v. Bennet, 4 M. and C., 269. The proper 
jurisdiction of a court of Equity is to take every one’s act 
according to conscience, and not to suffer undue advantage to 
be taken of the strict forms of law, er of positive rules; 1 Stor. 
Eq. sec. 831. Hence, says Justice Szory, if there be no proof 
of actual fraud or imposition, yet, if upon the whole circum- 
stances, the contract appears to be grossly against conscience, 
or grossly unreasonable and oppressive, courts of Equity may, 
and will, grantrelief; Mott v. Hill, 2 Vern. 167,211; Cole v. 
Gibbons, 3 P. Williams, 290. Here, the eourt.cannot but see 
that the contract in question is against conscience, and grossly 
unreasonable; Suttles v. Hay, 6 Ive. Eq. 124. Upon this point 
the case of Archer v. Hudson, 29, E. Ch. Rep. 860, is very 
strong. There, a Miss Kendray executed a note payable toa 
bank, as surety for her uncle, McDaniel, and for his benefit. 
She had been residing with her uncle but two months. The 
object of the note was fully explained to her by the agent of 
the bank, in procuring her signature, and she fully understood 
it. The Master of the Rolls says, “The relation between the 
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parties is undoubted. She, by signing the note for the benefit 
of her uncle, standing ¢n /oco parentis, without any considera- 
tion or advantage to herself, became subject to this Hability. 
This is a transaction which, under ordinary circumstances, this 
Court will not allow.” Again, the court say, “ Nobody ever 
asserted that there could not be a pecuniary transaction be- 
tween a parent and achild, the child being of age; but every 
body will affirm in this Court that, if there be a pecuniary 
transaction between a parent and a child just after the child 
attains twenty-one years of age, and prior to what may be 
ealled coniplete emancipation, without any benefit to the child, 
the presumption is, that an undue influence has been exercised 
to procure that liability on the part of the child, and it is the 
duty and the business of the party who endeavors to maintain 
such a transaction, to show that the presumption is adequately 
rebutted.” The answers in our case furnish the only evidence 
in the case, and from them we mainly derive the true char- 
acter of this transaction. The two defendants were thie uncles 
of the plaintiff. They were both present when the bond was 
executed, and the answer of Dr. Skinner shows plainly the 
influence he possessed over the plaintiff. Ile went to the 
house of Dr. Skinner an inebriate, and during the short time 
be sojourned there, the uncle succeeded, in some measure, in 
rescuing him from this degrading and inveterate habit, and 
if the Doctor has sueceeded in his kind and benevolent effort, 
it will be worth to the plaintiff more than double the amount 
of his bond. But this is beside the present question, except 
in showing Dr. Skinner’s influence over him. Ignorant and 
incapable of judging of his rights, he trusted to his friend and 
eonnection, Dr. Skinner, took hisadvice and information about 
the business, in preference to that of him who had lately been 
his guardian, his guide and director, For when, upon his 
return to the house of his uncle, he informed him that Mr. 
Haywood had told him that he (the Dr.) had not given him 
a correct view pf the decree obtained by him and the other 
legatees, as appeared from the record of the suit, and the decree, 
the Doctor did not hesitate to tell him Mr. Haywood was 
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wrong, that he had examined the record and it was as he had 
represented it tohim. He chose to trust to the opinion of Dr. 
Skinner in preference to that of his late guardian. All this 
shows the influence whieh the uncle had acquired over the 
nephew. But it turns out that Mr. Haywood was right, and 
Dr. Skinner was wrong. Under this ignorance of his rights. 
and obligation, he executed the bond, distant from all his other 
friends and relatives with whom he might have counselled. 
Another fact disclosed by the answer is important: when, on 
his return to Dr. Skinnev’s, the plaintiff did not advert to the 
note which he had promised to give, until reminded of it by 
Dr. Skinner, he was then reluctant to execute it, but after some 
time did so. We do not mean to say that any actual fraud 
was perpetrated by Dr. Skinner, or any intended. He, no 
doubt, believed what he stated. But where an individual 
pronounces a decree of a court of justice unjust, he ought to 
be very certain he is right. Here, however, the question is 
not one of direct and actual fraud, but of undue influence 
used to the injury of the plaintiff by the defendants; I 
say the defendants, for they were both present at the execution 
of the bond, and after its execution it was handed to Little,. 
who immediately transferred it to Dr. Skinner, who gave him 
a credit for it on his account. We consider Dr. Skinner as. 
standing thronghout this transaction in the relation of a parent 
towards the plaintiif. 

It was said in the argument that there was a moral obliga- 
tion on the plaintiff to refund the money paid by Mr. Little 
to his guardian, because he had been injured to a large amount 
by being made to account for the value of lands improperly 
sold by him. We cannot perceive how that has worked an 
injury to him, for the slaves that had belonged to William P. 
Little had been sold to replace the landed fund. Ifhe suffered 
by that transaction, he suffered in company with all the rest 
of the legatees. In truth, lis suffering was contingent upon 
the amount. of personal property Mrs. Anne Little might have 
to. dispose of at her death. 

Upon these grounds, we are of opinion that the injunction 
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ought to have been continued until the hearing. There is no 
-error In the order appealed from. 


Pearson, J. It is admitted that while the plaintiff was a 
minor, living asa guest with the defendant Skinner, a near 
relative, he was told by Skinner that the decree of the Sn- 
preme Court, under the peculiar circumstances, operated 
unjustly apon his unele, the other defendant; and that the 
views of the case that had been given to him by his guardian, 
with whom he had consulted, were erroneous, and that the 
plaintiff was thereby induced, in ten days after arriving at 
full age, to exeeute the note in controversy. I put my opinion 
on the ground of “equity confessed by the answer.” 

Conceding to the defendant perfect sincerity and honesty 
of purpose, which I cheerfully do, it was surely incumbent on 
him, after taking the responsibility of opposing his view of the 
case to that of the Supreme Court, and of the piaintiff’s guar- 
dian, in regard to the justice of the decree in its operation on 
the other defendant, to set forth the grounds upon which his 
opinion was based, and by which it could be supported ; this 
he failed to do. Cu the contrary, according to the facts ad- 
mitted, the decree gives to the plaintiff no more than he was, 
in conscience, at liberty to take, and does not take from the 
defendant Little one eent that he could in conscience keep. 
The testator gives certain of his slaves and other personal pro- 
verty, together with his land, to his widow for dfe, and then 
to has children. Certain others of his slaves he gives to his 
widow absolutely, and-charges his whole estate with the pay- 
ment of debts, with power to sell both the real and personal es- 
tate forthat purpose. After his death, the widow and the other 
executors agree that, owing to the peculiar eircumstances, it 
was most advisable te pay off the debts by asale of the slaves, 
in which she had but:a life estate, and of the land in which, 
also, she had but a life estate. The slaves in which, under 
the will, she took the absolute estate, were in this way exon- 
erated. She had no right in conscience to take any benefit 
from this peculiar state of things, other than that which was 
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common to herself and the others interested in the property ; 
and by a well-settled principle of equity, the justice of which 
no one can call in question, and which was acted upon as the 
basis of the decree referred to, inasmuch as the slaves in which 
she had the absolute estate, although primarily liable, were 
exonerated by a sale of the land in their stead, they were 
charged with the amount raised by the sale of the land. The 
result thus produced, so far from being wajust, was in strict: 
accordance with the most refined notions of justice, and as 
such would strike any one who had not some preconceived preju- 
dices to the contrary. It is true that this view of the case 
may not have presented itself to Mrs. Little, and she distribu- 
ted her bounties and hospitalities among her children according 
to her own good pleasure, considering herself the absolute 
owner of those slaves; and the principle ofsubstitution, announc- 
ed by the decree which required the land-money to be replaced 
by a sale of slaves, made her estate that much less than 
she and those members of the family who had imbibed im- 
‘pressions from her, supposed it to be. Still this does not even 
give color to the allegation that the decree worked injustice 
to the defendant Little. It is admitted that the slaves on 
hand, which had belonged to the testator, were more than 
sufficient to replace the “land-money.” So, the individual 
estate of no one of the executors was charged with one cent 
Sy reason uf the decree, and how the decree operated un- 
justly in respect to the defendant Little, is not shown or sug- 
gested. I concur the opinion that the injunction ought to be 
continued until the hearing. 


Per Curiam, | Decree to be certified. 


JOSEPH KNIGHT and others against JOHN L. KNIGHT and others. 


A limitation by will, to the heirs or the heirs of the body of one known by 
ithe testator at thé time of the making of the will to be alive, is construed 
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to mean the children, and the descendants of deceased children, of such 
person, 

Where a legacy is given to a class, if there be no intermediate estate, the class 
is enumerated at the death of the testator; but where there is an inter- 
mediate estate, the class is enumerated - the end of such intermediate 
estate. 

The next of kin of one of the elass, who is since dead, whether born before the: 
termination of the termediate estate, or after that event, are entitled to his 
share. 


Cause removed from the Court of Equity of Edgecombe 
county. 

In the last will and testament of Lewis Barlow is contained 
the following clause : 


“I leave to my son Billy Blount Barlow, during his natur- 
al life, the following negroes, namely: Paul, Frank, Maria, 
and Sam, and inerease of any; and should my son aforesaid 
have a lawful heir or hecrs begotten’ of his body, then the 
above-named negroes to them and their heirs forever; but 
in case my son aforesaid die without lawful heirs as aforesaid, 
the above-named negroes I give to the heirs lawfully begotten 
of the body of my daughter Louisa Knight, to them and their 
heirs forever.” In another part of the will is a bequest to. 
Louisa Knight. 

The legatee for life, B. B. Darlow, received the said 
slaves, with the assent of the executor, and held them for 
several years, when he died intestate, without leaving any 
issue or the descendants of such. At the death of the tenant 
for life, Mrs. Louisa night had the following children, who 
were all then alive, to wit, John L. Knight, David B. Knight, 
Sarah L. Knight, Luther B. Knight and Peter E. rent bts 
but, after that event, the said Peer E. died, and J ark 
ican administered on his estate. These dhildien of Mrs. 
Knight, and the administrator of the deceased, P. E. Knight, 
are made defendants. 

The plaintiffs are the children of Mrs. Louisa Knight also, 
but born since the death of the holder of the life- ue Billy 
B. Barlow. 
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The bill seeks for the plaintiffs, as constituting part of the 
elass described, a share of the said slaves, and a share of the 
part of Peter E. Knight, deceased, of whom they, with the 
defendants, are the next of kin. 

The defendants answered, insisting that only such children 
of Louisa Knight as were born when B. B. Barlow died, can, 
by the rules of interpretation applicable to this will, come 
within the description of the persons entitled. 

The cause was set down for hearing upon the bil, answer 
and exhibit, and sent to this Court for trial. 


No counsel appeared for the plaintiffs in this Court. 
B. F. Moore, for defendants. 


Pearson, J. It appears by the will that the testator knew 
that his daughter Louisa was alive, hence the limitation to 
the heirs of her body must mean her children or descendants, 
(so as to take jn a grand-child, if the parent be dead). This 
is a familiar rule of construction, as a consequence of the 
axiom nemo est heres viventis. 

Wehave then, a limitation of slaves to Billy B. Barlow for hie, 
remainder to the children of Louisa Knight. Barlow is dead. 
The defendants are children of Mrs. Knight, who were born at 
the time of his death; the plaintiffs are children born since 
his death. The question is, do all the children take, or only 
those who were zn esse at the time the particular estate ter- 
minated? Where a legacy is given toa class, e.g. to the 
children of A, and no particular estate is interposed, so that 
the question of ownership must be determined at the death 
of the testator, only such children of A who are zm esse at the 
time and can answer to the call for an owner, are entitled to 
the property. This results from the fact that property, at all 
time, must have an owner, so as to belong to some one. 
After personal property once vests in possession, the owner- 
ship is fixed and cannot be divested without the act of the 
owner. A different rule has been applied to land, which is 
allowed, in the case of a descent cast upon @ presumptive heir, 
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to pass from his possession if a nearer heir be born, or to open 
and take in an heir of equal degree as a co-parcener. Dut 
this rule has no application to personal property. 

Where, however, a purticular estate is interposed, as in our 
case, the taker of the first estate answers the purpose of filling 
the ownership, and holding the possession; so, althongh the 
limitation over is vested, there is no absolute necessity of fix- 
ing the ownership in regard to it. With a view of taking in 
as many of the class as possible, so as to carry into effect the 
intention, as far as the rules of law will allow, the call for the 
owners of the ultimate estate is not made until the first estate 
falls in, and all who answer the description at that time, are 
entitled. This doctrine is stated in all of the text writers. 
By it the children of Mrs. Knight born after the death of 
Billy B. Barlow are excluded. 

It is sect out in the bill that Peter E. Knight, who is dead, 
and of whom Joseph Knight is the administrator, was a child 
of Mrs. Knight, and was living at the death of Barlow. It 
does not appear at what time this child died. Of course any 
of the children of Mrs. Knight, who were living at the death 
of Peter E. Knight, although born after the death of Barlow, 
are entitled to a share of his share as his next of kin, if he left 
no children. As to this there may be a reference to ascertain 
the facts, so as to supply the omission in the pleadings. 


Pre Curiam, Decree accordingly. 


THOMAS LEARY administrator, against ALEXANDER CHESHIRE 
mdividually, and as administrator of N. Ei. Beasley. 


If one surety, by any means, gets a fund belonging to the principal, he is not 
at liberty to take the entire bencfit of it, but must share it with his co-surety. 


CavusE removed from the Court of Equity of Chowan County. 
At August Term, 1826, of Chowan County Court, Nathl. 
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J. Beasley beeame the guardian of his daughter, Martha 
Elizabeth, who was a minor, and the defendant, and James 
Norcom, the plaintiff’s intestate, became his sureties by exe- 
euting a guardian bond jointly with him. Martha E. Beasly 
was entitled, at the time this guardianship was conferred, to the 
sum of one thousand dollars arising from the sale of her mo- 
ther’s land, her mother being dead, and she being the only 
child, and the said N. E. Beasly was entitled, as tenant by the 
curtesy, to the interest on that sum during his life, that is, to 
sixty dollars per annum. ‘The said Beasly received the said 
sum of one thousand dollars, due his ward. A few years after 
entering into the guardianship, Beasley became embarrassed 
in his business, and his sureties above mentioned, being ap- 
prehensive of loss on account of their suretyship, induced him 
to surrender the guardianshp of his daughter, and the defend- 
ant, Cheshire, was appointed in his stead, who entered into 
bond with plaintiff’s intestate and another as his sureties. 

At the instanee of the defendant, a suit was brought in be- 
half of M. I. Beasley, on the guardian bond, against himself, 
the said Cheshire, and the plaintifl’s intestate ; a judement was 
rendered against them and a recovery had for the said sum of 
$1000, with costs, of which intestate paid, under execution, five 
hundred dollars and the costs of the suit, after which no exe- 
cution issued on the judgment. 

Beasley died in 1851; the defendant administered on his 
estate. He was utterly insolvent, and had been so from shortly 
after surrendering the guardianship as above stated, and never 
repaid plaintiff any part of the amonnt paid for him. 

The plaintiff insists that he is entitled to one half of the 
interest arising from the said sum of one thousand dollars du- 
ring the life of N. E. Beasley, together with interest thereon, 
since the same came to the hands of the defendant, Cheshire. 

_ The prayer is for an account, &c. 

The defendant answered, admitting the above faets, but 
contending that he was entitled to hold the full benefit of the 
accumulations of interest due his testator. He alleges further 
in his answer, that his intestate, N. E. Beasley, was largely 
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indebted to him on a judgment obtained against him in his 
life-time, for which he was entitled to retain from assets in his 
hands, and that this suni would more than cover the amount in 
his hands, arising from the source designated. 

There was replication to the answer, commissions, proofs, 
and exhibits filed. 

The cause was set down for hearing, and sent to this Court. 


No counsel appeared for the plaintiff in this Court. 
Heath and Hines, for the defendant. 


Pearson, J. The allegation of the defendant that be holds 
a judgment against his intestate, besides that upon the guardian 
bond, is not supported by proofs, and must be put out of the 
case. 

We have, then, this question: A principal becomes insol- 
vent, and his sureties are forced to pay the debt; one of them 
afterwards gets into his hands a fund belonging to the princi- 
pal, and, upon his death, by taking eut letters of administra- 
tion, acquires the right to retaen the fund, can he claim the 
whole benefit, or must he share with his co-surety ? 

Among co-sureties, “equality is equity.” This isa well-set- 
tled principle, “If one surety, by any means, gets a fund be- 
longing to the principal, he is not at liberty to take the entire 
benefit, but must share with his co-sureties; Barnes v. Pear- 
son, 6 Ire. Eq. 482; Allison v. Davidson, 2 Dev. Eq. 79. 


Per Corian, Report confirmed, and decree for the 
amount reported, 
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HENRY M. SHAW and others against WILLOUGHBY McBRIDE and 


another. 


Unless otherwise provided in the will, general legesies will be taken for the 
payment of debts before specific legacies, and the ‘egacies of personal pro- 
perty will be taken before those of real estate. 

Where a fund was ordered by will to be raised for the payment of debts by 
the hire of certain slaves named, with a limitation over when the necessary 
amount was raised, and it turned out that the indebtedness was greater than 
the whole value of the slaves thus set apart, the court ordered them to be 
sold in toto, and their values applied to the payment of the debts. 

A. house ordered by a will to be removed from one tract of land to another 
aud given with the latter tract to a legatee, was held to become personal 
property when it was removed, and must abate with the specific legacies of 
personal property. 


Cause removed from the Court of Equity of Currituck county. 

The questions considered in this case, arise out of the will 
of Alfred Perkins, the material portions of which are as 
follows: 

“ First, I give and bequeath to my beloved wife, Lovey Per- 
kins, the plantation on which I live, containing about one 
hundred and sixty acres; negroes Jim, Billy, Willis, Joe, Al- 
bert, Ailiff and her two children, Henry and Amelia, Jenny 
and her boy, and Miles; all my household and kitchen furni- 
ture; all my farming utensils, &c.; negro Harriet and her three 
children; and all the woodland situated on the Comer Gum 
farm, (describing it), for the purpose of furnishing the farm, 
already given her, with fire-wood and rail timber; the whole 
of the foregoing I give and bequeath to my beloved wife for- 
ever. 

“ Secondly, I give and bequeath to Molly Frost my Skillet- 
Wandle farm, containing about one hundred and forty-five 
acres, provided she has an heir begotten of her body, and 
provided she is willing to release my estate from any amount 
I may owe her as guardian; but if she has no heir begotten. of 
her body at her death, I give and bequeath the foregoing to 
her two brothers, Thomas Frost and Alfred Frost, to them and 
their heirs forever. 

3 
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“ Thirdly, I give and bequeath to Alfred Frostso much of 
my Comer Gum farm as is not given away to my wife, and so 
much of it as is not cut off by Caleb Bell’s lead-ditch, to him 
and his heirs forever. I also give to said Alfred Frost my 
negro boy Alfred, fo him and his heirs forever. 

“ Fourthly, I give to Thomas Frost the Biggs farm, &c.; * * 
also the piece of land adjoining it that was separated from the 
Comer Gum farm by Caleb Bell’s lead-ditch, to him and his 
heirs forever. 

“ Fifthly, I give and bequeath to John Frost my negro boy 
Haywood, to him and his heirs forever. 

“ Sixthly, leave negroes Tom, Tatum, Lydia, Jane, Eliza 
and her children, to be sold by my executor on u credit of six 
months, with interest from date; and the fund arising from 
the sale, together with the notes and money I may leave, I 
want applied to the payment of my just debts, and the defi- 
ciences I want made up by hiring out negroes. Willoughby, 
Billy, Cuffee, Major, George and Edward, as long as may be 
necessary. 

“ Seventhly, After the payment of my just debts, I give to 
Willoughby McBride the negroes above directed to be hired 
out, (naming them again), to him.and his heirs forever. 

“ Highthly, I give and bequeath to Mary Parr, orphan of 
David Parr, the sum of three hundred dollars. * * * 

“ Ninthly, I leave the house now used as a school house, 
near the Baptist church, to be moved by my executor, at the 
expense of my estate upon the Skillet-Handle farm, for the 
use of the same, and the land it is now on, I give to Dr. Henry 
M. Shaw, provided he pays thirty dollars to my estate.” 

By the last clause of this will, H. M. Shaw who was appoint- 
ed executor, qualified and took upon himself the burthen of 
executing thesame. The executor took possession of the assets, 
and it has turned out that the funds and means provided for the 
payment of his debts, were inadequate to the purpose 
by nearly, or quite, twelve thousand dollars, and that the 
slaves ordered to be hired out, will be insufficient, even if sold, 
to raise the required amount. | 
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The bill is filed by the executor, and by Alfred Perkins, 
Mary Parr, Molly Frost, Thomas Frost, and John Frost, against 
Lovey Perkins, and Willoughby McBride, praying for a con- 
struction of the will, and that the executor may be directed 
by this Court in the payment of the debts, particularly as to 
the mode in which the residue of the indebtedness is to be 
paid after the fund provided by the will is exhausted 5 the 
plaintiffs contending that the slaves directed to be hired out, 
are primarily liable, while the legatee McBride contends that 
his is a specific legacy as well as the other, and that it ought 
not to be sold in whole, but should abate in the proportion of 
the other specific legacies; and further that the court will de- 
clare their several rights in the particulars above set forth; 
also for general relief. | 

The defendants answered, admitting the facts as above stated, 
and insisting on their different views which are above stated. 

The cause was set down for hearing on the bill, answers, and 
exhibits, and sent to this Court by consent. 


Heath, for plaintifis. 
Winston, jr., for defendants. 


Barrie, J. The difficulties suggested in the construction of 
the will of the testator, arise, not so much from its terms, as from 
the effect upon itof his indebtedness, of the extent of which he 
appears to have been so lamentably ignorant. The pleadings 
show that, in addition to the funds set apart by the testator him- 
self for the payment of his debts, there will have to be raised out 
-_ofother property belonging to the estate, the sum ofabout twelve 
thousand dollars. The question is, out of what part of it, given 
as itis to different devisees and legatees, this large amount 
is to be raised. 7 | 

We suppose it is undeniable that the personal estate is to be 
first applied before any part of the realty can be taken for the 
payment of the debts. 

‘No authority need be shown for the well known principle, 
that unless it be otherwise ordered by the testator himself, the 
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personal estate is the primary fund for the payment of debts, 
and we cannot find any sucl: order in the present will, It is 
equally clear that general legacies must be applied before 
specific legacies are taken, unless otherwise directed by the 
testator. A question might, under other circumstances, be 
raised, whether the specific legacy of certain slaves to the 
defendant Willoughby McBride, were not charged with the 
debts prior to the general legacy of three hundred dollars to 
the plaintiff Mary Parr. The legacy to MeBride is, “ after 
the payment of my (the testator’s), just debts,” and if the qnes- 
tion were a practical one, it might be contended that the debts 
were all to be paid out of the hires or proceeds of these slaves 
before any other legacy, general or specific, could be touched. 
But as both these legacies will be exhausted, it is unnecessary 
to decide which must first be taken. We are clearly of opin- 
ion that beth these legacies must be applied before any of the 
other specific legacies can be taken. The intention of the 
testator that McBride was not to have the negroes bequeathed 
to him until all the debts were paid, is too plain to admit of 
his claim to stand on a footing of equality with the other spe- 
cific legatees. Nor can we assent to the construction for which 
he contends, that the slaves given to him are to be hired out 
for an indefinite period, until out of the hires the debts may 
be paid. The creditors are not bound to wait, and the other 
specific legatees ought not to be subjected to the risk of the 
death or depreciation in value of the said slaves. Besides, it 
is admitted that the proceeds of their sales even, will not be 
aufficient for the payment of the debts, and no construction 
can be admissible which postpones to an indefinite period the 
uscertainment of the liability of the other legatees. 

The gift of the house, with the expense of removing the same 
to the Skillet-Handle farm, must be taken as a specitic legacy 
to the devisee of that farm. By separating it from the land 
on which it stood, the testator made it a chattel, so as to pass 
as such to the legatee, though when placed on the land to 
which it is ordered to be removed, it will again become a part 
of the realty. Asa specific legacy it must contribute pro rata 
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with all the other legacies of that kind for the payment of the 
remainder of the debts. A decree may be drawn to provide 
for the settlement of the estate upon the principles here stated. 


Per Curiam, — Decree accordingly. 


WILLIAM GAUSE against CHURCHILL PERKINS. 


A bill alleging that a trespasser was about to commit irreparable injury by 
boxing and working turpentine trees, and by cutting timber and making 
staves on land fit only to be cultivated for these products, without an aver- 
ment of the defendant's insolvency, will be dismissed on motion. 


Arprat from the Court of Equity of Brunswick county, Judge 
Dick presiding. 

The plaintiff in his bill alleged that he was the owner in 
fee simple of the land in question, and that for several years 
past he has been in possession of a part of it by building, 
fencing, and cultivating such part continually up to the date 
of his bill; that the most of the land is fit for the production 
of turpentine, staves and timber, and for but little else; that 
the defendant, in 1852, by his agents and servants, against 
the will of the plaintiff, entered upon the premises and boxed 
the pine trees for procuring turpentine, and has carried on 
the business of making turpentine on this land, and carrying 
it off and selling the same in large quantities; that he has 
boxed some 25,000 trees; that he is overworking these trees, 
and that ina few years they will be worn out, useless and 
unfit for making turpentine; that “he is now engaged in 
committing other waste, spoil and destruction upon the said 
land, and is thus doing an irreparable injury to the said land, 
and will render the same utterly useless and valueless, unless 
he is restrained by the injunction of this Honorable Court.” 
It also charges, that the defendant has no interest or title in 
the land, or any part of it; that the plaintiff had instituted an 
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action at law for the trespasses above-mentioned, and that the 
same was still pending, but that no amount of damages he 
may recover, at law, will compensate for the injury threaten- 
ed to his property. 

The prayer of the bill is for an injunction and for an aecount. 

The answer of the defendant denies that the plaintiff has 
title to any part of the land used by him, but says that all 
thereof is his own property by a valid title. He denies that 
the process of cultivation, as conducted by hin, is calculated 
nreparably to injure the land, but that he is pursuing the bu- 
siness In a prudent manner. Ie avers also, that he is entire- 
ly solvent, and worth much more than the whole value of the 
Jand claimed by the plaintiff, so that there would be no diffi- 
culty in obtaining remuneration, at law, for whatever he might 
recover from defendant by the way of damages. 

Defendant moved to dismiss the bill for want of equity, 

which motion was refused by his Honor, Judge Diex; where- 
upon the defendant appealed to this Court. 


Strange, for plaintiff, 
London and Moore, for defendant. 


Pearson, J. The general rule is, Equity does not extend 
its jurisdiction either to offences against the public, or to civil 
trespasses. In reference to the former no exception bas ever 
been made ; but in reference to the latter an exception has been 
allowed after much hesitation, and jurisdiction assumed for 
the prevention of torts or injuries to property, by means of 
the writ of injunction, under certain restrictions, namely, two 
conditions must concur in order to give jurisdiction—the 
plaintiff’s title must be admitted, or be established by a legal 
adjudication, and the threatened injury must be of such a 
nature as will cause irreparable damage. 

The ground of the first restriction is obvious; a court of 
Equity cannot pass upon the legal title; to do so would con- 
vert a bill in Equity into an action of ejectment. It is not 
necessary, however, that the legal title should be established 


JUNE TERM, 1857. 179 


Gause v. Perkins. 


before the aid of a court of Equity is asked for, because the 
injury may be committed before a trial at law can be had, 
and when the bill sets out that an action has been, or is about 
to be, instituted for the purpose of establishing the title, Equity 
will exert its power of injunction in aid of the action at Law, 
by taking care of the subject-matter of the action, but with- 
ont assuming jurisdiction to decide the question of title. 
Lrwin v. Davidson, 3 Ire. Eq. 316. 

The ground of the second restriction is equally obvious. If 
a court of Equity interfered to prevent an alleged trespasser 
from doing ordinary acts of ownership, such as cultivating the 
land, clearing and opening new fields, &c., a bill for an in- 
junction would accompany a declaration in ejectment, almost 
as a matter of course, causing not only much private loss, but 
great detriment to the public. Fields already cleared would 
he idle, woodland that, in a country like ours, ought to be 
cut down and cultivated, would stand wild and unproductive, 
and the valuable products of our forests would no longer swell 
the tide of trade. 

In the application of this restriction, much difficulty occurs 
in defining what injury is irreparable. The word means that 
which cannot be repaired, retrieved, put back again, atoned 
for. The most absolute and positive instance of it is the cut- 
ting down “ ornamental trees,” such as the noble oaks in our 
State-House grove. “ A tree thatis cut down cannot be made 
to grow again.” But the meaning of the word “ irreparable” 
pointed at by this example, is not that which has been adopted 
by the courts either in England or in this State. Grass that 
is cut down cannot be made to grow again, but the injury can 
be adequately atoned forin money. The result of the cases 
fixes this to be the rule: the injury must be of a peculiar na- 
ture, so that compensation in money cannot atone for it; 
where, from its nature, it may be thus atoned for, if in the 
particular case the party be insolvent, and on that account 
unable to atone for it, it will be considered irreparable. 

In England, analogies drawn from the doctrine of destrue- 
tive waste are resorted to for the purpose of aiding in the ap- 
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plication of the rule. It is there held, that if an alleged tres- 
passer is about to pull down the dwelling-house, an injune- 
tion will lie, without an averment that he is insolvent; for, 
although with money enough, as good, or a better house can 
be built, still it involves a matter of feeleng—there is an at- 
tachment to the house in which our ancestors lived. This 
feeling is certainly not as vivid in this country as it isin Eng- 
land. How far our courts will follow their decisions, is not 
now for consideration. There may be a distinction between 
pulling down a house merely for destruction, and doing so for 
the purpose of improvement. So, it is there held, that if an 
alleged trespasser is about to work a mine, an injunction 
will lie without an averment of insolvency, because it is de- 
struction, and takes away the substance of the land, and there 
is no mode of ascertaining the value, or the quantity of the 
copper, tin, or other mineral that is extracted from the bowels 
of the earth. Our courts have shown a disposition not to in- 
terfere, unless there be an averment of insolvency. In Falls 
v. McAffec, 2 Ire. 239, it is suggested that instead of an injunc- 
tion, the proper course was to appoint a receiver, so as not to 
stop the working of a gold mine; for that was alike “ oppos- 
ed by public policy and private justice.” This suggestion is 
adopted in the Deep River Gold Mining Company v. Foz, 
4 Ire. Eq. 61; in which case, as well as in Zrwen v. Davidson, 
supra, there is an averment of insolvency. The subject of 
working mines is, however, not now under consideration. 

So, it is there held, that if an alleged trespasser is about to 
cut down timber trees, as distinguished from ornamental trees, 
an injunction will lie, without an averment of insolvency ; 
because it is destruction, and takes away the substance of the 
land, and would be waste if committed by a particular tenant. 
Our question is, how far the English doctrine is applicable 
here in regard to clearing the land, cutting timber for shin- 
gles, and staves and working trees for turpentine ? 

The analogy taken from the doctrine of destructive waste 
fails; for it is settled with us that a widow, or other tenant 
for life, may clear a reasonable quantity of land, and is not 
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confined . to the use of timber as “ house-bote,” “ fire-bote,” 
“ hay-bote,” but may sell or otherwise dispose of the wood on 
the landso cleared. So, the widow may cultivate the pine-trees 
in‘her dower-land for the purpose of getting turpentine, and if 
dower is assigned on land fit for nothing but to afford staves 
and shingles, it.is difficult to conceive what other use she can 
make of it. | 

Putting this analogy out of the way, the naked question is: 
in the present condition of our country, does the cultivation 
of pine-trees for turpentine, or the cutting down of oak-trees 
for staves, or cypress trees for shingles, cause an irreparable 
injury ?—one which cannot be compensated for in damages? 
The very pur pose for which these trees are used by the own- 
ers of land is to get from them turpentine, staves and 
shingles, fcr sale. It follows, therefore, as a matter of course, 
that if the owner of the land recovers:from a trespasser the 
full value of the trees that are used for these purposes, he 
thereby receives compensation for the injury, and it cannot, 
in any sense of the word, be deemed irreparable. So that. 
private justice and public policy, which calls for a full deve- 
lopment-of the resources of the country, alike forbid the in- 
terference of a court of Equity, except in cases where, from thie 
insolvency of the alleged trespasser, the compensation in 
money cannot be had. Accordingly in Lloyd v. Heath, Bus. 
Eq. 41, the bill avers the insolvency of the defendant, and it 
is treated of in the opinion as a necessary part of the plain- 
tiff’s equity. So, in the other cases in reference to timber, 
and in the gold-mining cases, this averment is always made 
as a necessary part of the’ plaintiff’s equity. Indeed, in 
Thompson v. Williams, 1 Jones’ Eq. 178, it is said that an 
injunction against clearing and opening land, as is usual among 
farmers, would not be sustained, although there is an aver- 
ment of insolvency. “Ifin such a case a defendant can be 
enjoined, we see no good reason why, in every case where he 
ig a poor man, possessed only of the land for which he ia con- 
tending, he may not be stopped by an injunction from open- 
ing and ea the ground.” 
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In our case, the injury, against which the plaintiff asks for 
the protection of an injunction, consists in the cultivation of 
trees in procuring turpentine, and in getting staves for bar- 
rels. It isnot necessary to decide whether the cultivation of ture 
pentine and, as an incident thereto, the getting of staves and 
hoop-poles for the barrels necessary to put itin, is not such an or- 
dinary use of it, in the course of agriculture, as does not come 
within the jurisdiction assumed by the courts of Equity in refer- 
ence to the prevention of civil trespasses, even although there 
be an averment of insolvency, for the bill does not make that 
averment, and on that account is fatally defective. The bill 
contains a general allegation that the acts complained of will 
be productive of irreparable injury, but the allegation must 
be attended with such a statement of facts, as enables the 
court to see that such would be the result; Bogey v. Shute, 
1 Jones’ Eq. 180, As instances where there is such a state- 
ment of facts as enables the court to see that the damage will 
be irreparable, and where an averment of insolvency is not 
necessary, we may refer to Purnel v. Daniel, 8 Ire. Eq. 9; 
Troy v. Norment, ® Jones’ Eq. 818. The injuries complained 
of in these cases were, in their natures, destructive. But ours 
is a new country; our policy is to subdue the forest and de- 
velope its resources, and we decide, that to work trees for tur- 
pentine, or to cut down trees for staves, is not destruction, and 
the court cannot see that the injury will be irreparable, unless 
there be an averment of the insolvency of the defendant. 

Upon the coming in of the answer, a motion was made to 
dissolve the injunction, which was allowed. Afterwards, at a 
subsequent term, a motion was made to dismiss the bill, which 
was disallowed, and the defendant appealed to this Court. 
We have seen that, npon the plaintiff’s own showing, he had 
no equity. After the answer came in, alleging the defend- 
ant’s solvency, and the consequent dissclution of the injunc- 
tion, there was an additional ground for dismissing the bill. 
It could only then be held over as an original bill for discov- 
ery, and on account of the turpentine and staves which the 
defendant had disposed of; in other words, as a bill for an 
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account against a trespasser. This would certainly be a bill 
of the “ first impression.” Where Equity has jurisdiction to 
prevent a wrong by injunction, if there has been loss before 
the injunction is sued, the court will direct an account of the 
profit that the defendant has made, as incident to the jurisdic- 
tion assumed for the purpose of injunction, so as to prevent 
circuity and expense. After a plaintiff has established his 
right to come into one court for an injunction, he will 
not be required to resort to an action in another court to 
recover his damages. But the equity for the account is strzct- 
ly incident to the injunction, and therefore, if an injunction 
is refused, an account cannot be given, but the plaintiff must. 
resort to a court of law. Adams’ Eq. 219. 

The motion in the court below to dismiss the bill, ought to 
have been allowed. 


Per Curiam, Decree accordingly. 


HOWARD WISWALL and others against THE GREENVILLE AND 
RALEIGH PLANK ROAD COMPANY. 


A charter of incorporation creating a company for the purpose of effecting a 
communication by a plank road between designated points with the privi- 
lege of taking tolls, does not authorize the company to establish a stage line 
upon their road, nor to contract for carrying the United-States mail. 


Cavse sent from the Court of Equity of Beaufort County. 
The bill in this case set forth that the plaintiffs are stock- 
holders in the Greenville and Raleigh plank-road company, 
which was chartered by the General Assembly at its session 
of 1850, and was duly organized by complying with the terms 
of the said Act; that the said company was incorporated for 
“ the purpose of effecting a communication by means of a plank 
road from within the limits of the town of Greenville in Pitt 
County, to the city of Raleigh;” that in accordance with the 
said charter a plank road has been built from the said town 
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of Greenville to the town of Wilson in Wilson county, which 
is in the most direct and practical line towards the city of 
Raleigh, but that the same has not been extended further, for 
the want of the necessary funds. The bill goes on to recite 
the various clauses of the act of incorporation, prescribing the 
nature and extent of the duties of the company, the extent of 
its powers and privileges, and the object of its incorporation, 
which clauses are fully set forth in the opinion of the court, 
and therefore need not be stated here. It further sets forth 
that the said company has been for several years in operation, 
and has, from the tolls received, accumulated a fund of 
about $4000; that the individuals named in the bill are the 
president and directors of the said road for the time being, 
and as such have the control and management of the affairs 
of the said company ; that the said president and directors, or 
a majority of them, with the sanction and approbation of a 
majority of the stockholders, have adopted a resolution to 
purchase with the said funds a line of stages with the necessary 
appurtenances, to be run as their property upon the said road, 
and further to procure a contract from the U.S. government 
for carrying the public mail by such stage line upon the said 
road; and that they have appointed one of their number, the 
defendant Johnston, an agent, to effectuate these purposes, 
and that the said president and directors, through their agent, 
the said Johnston, are taking measures to‘accomplish both 
these purposes. They insist in their bill that.this would bea 
misapplication of the funds which are needed for the repair 
of the road, which is in a worn and dilapidated condition, or 
should be divided amongst the stockholders; that such en- 
terprises are foreign to the purpose for which the company 
was instituted, and not authorized by their charter; that 
‘besides exposing the company to the risk of loss from the un- 
dertaking, these measures will expose them to the danger of 
a, forfeiture of their corporate privileges; they, therefore, pray 
for an injunction. 

To this bill the defendants demurred. There was a joinder 
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in demurrer; and the cause being set down for argument, was 
sent to this Court. 


Donnell, for the plaintiffs. 
Rodman, for the defendants. 


Pearson, J. It was conceded in the argument that ‘a 
corporation has a right to restrain by injunction the corpora- 
tors from doing any act which is not embraced within the 
scope and purpose for which the corporate body was created, 
and which would be a violation of the charter; not only on 
the ground that such act would operate injuriously upon the 
rights and interests of the corporators, but on the further 
ground that a forfeiture of the charter. would be thereby in- 
eurred. 

So, the only question made by the demurrer i is this: Has the 
company power to purchase stages and horses to be run upon 
the said road ?—and has it likewise power to enter into a 
contract to carry the United States mail on the road byn means 
of such stages ? 

This question must be decided by a construction of the 
charter. We have examined it, and declare our opinion to 
be, that no such power is given to the company. 

The jirst section sets out the object of the incorporation, to 
wit, “for the purpose of effecting acommunication by means 
of a plank road from Greenville to Raleigh.” 

The third section grants the franchise of incorpor ation, and 
gives all the powers, rights and privileges necessary “ for the 
purposes mentioned in this act.” 

The ninth section invests the president and directors of the 
company “with all the rights and powers necessary for the 
construction, repairs and maintaining of a plank road to be lo- 
cated as aforesaid.” 

The fourteenth section provides for the erection of toll- hovses 
and gates. 

The fifteenth section prov ides for the collection of toll to be 
« demanded and received from all persons using the said plank 
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road,” with a proviso that the tolls shall be so regulated that 
the profits shall not exceed twenty-five per cent on the capital 
in any one year. 

‘These sections contain the sibatanlive provisions ; the others 
merely embrace the details | for the formation of the 
company, &e. | 

The mere statement makes the question too plain for obser- 
vation. If, under the power to construct, repair and maintain 
a plank Sade a power can be implied to buy stages and horses 
and become a mail contractor, the company, by a parity of 
reasoning, has an implied power to set up establishments at 
convenient points along the road for the purchase of produce 
to be carried over its road. Besides, how are tolls to be de- 
manded and received, and how are the profits of this enlarged. 
operation to be regulated? How are losses from such specu- 
lations to be guarded against ? 

_ It may as well be contended that a turn-pike company, from 
its power to construct, repair and maintain the road, has, by 
implication, power to embark in the business of mail contractor, 
or in buying and selling horses, cattle, or produce, under the 
suggestion that the road would be subeeryient to these pur- 
poses. 

Let the demurrer be overruled. 


Per Curiam, Decree accordingly. 


MARY HE. STEWART against WADE H. HUBBARD. 


Where a party to a suit in court, falsely represented to another party, an 
ignorant female living out of the State, that a certain question had been 
decided against her, and thus obtained from her an assignment of her in- 
terest which was worth $1200, for sixty dollars, the Court of Hguity will 
enjoin him from taking from the clerk’s office more than he paid for the 
claim with interest. 


Cause removed from the Court of Equity of Anson County. 
The facts of the case are fully stated in the opinion of the court. 
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No counsel for the plaintiff in this Court. 
Bryan, for the defendant. 


Nasu, C. J. Very clearly the plaintiff is entitled to the 
relief which she seeks. Jason Meador, jr., died in the year 
18——, intestate, leaving Stephen L. Meador, Samuel Odom, Ma- 
ry E. Stewart, the plaintiff, and Hulda, the wife ofthe defendant, 
his heirs-at-law. At the time of his death he was seized and 
possessed of a tract of land which the defendant took possession 
of, claiming itas the property of Jason Meador, sr., dec’d., the 
father of Jason Meador, jr. A petition was filed in the proper 
court by Stephen L. Meador, Saml. Odom, and the plaintiff, 
against the defendant and his wife Hulda, for the partition of 
thesaid land. AtSept. Term, 1852, a decree was made by the 
Court that the land was the property of the said Jason Mead- 
or, junior, and that the said parties were his heirs-at-law, and 
the land was ordered to be sold, and an account taken of the 
rents and profits while in the possession of the defendant, and 
the proceeds divided among the heirs. The land was sold, 
and brought the sum of $4,550, and the rents and profits re- 
ported against the defendant were $218,94. This amount was 
paid into the office of the clerk and master, and the share of 
the plaintiff, which is about $1200, is still in the office. The 
plaintiff resided in South Carolina. At Fall Term, , of 
the Court of Equity of Anson county, the defendant filed in 
his name, and that of the plaintiff, a petition to have paid to 
him as assignee of the plaintiff, her share of the money then 
in the office. Of this petition the plaintiff had no notice. 
The bill was filed to enjoin the defendant from receiving the 
money in the clerk’s office. 

To this statement the defendant answered, that he purchas- 
ed from the plaintiff her interest in the land, before the sale, 
and before the decree therefor, at the price of $60, of which 
he paid her $30 in cash, and gave his note for the remainder, 
and he produced her deed, dated 4th of March, 1852. The 
plaintiff, in her bill, admits she executed that deed, but charges 
it was obtained through the fraudulent representations of the 
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defendant. She alleges that sometime before the decree of 
sale was obtained, the defendant came to her residence in South 
Carolina, and falsely and frandulently told her that the suit 
for the partition of the land had been decided, and that the 
Court had decided the land to belong to Jason Meador, sr., the 
grandfather of the plaintiff, and that she was entitled to one 
fourth of one sixth of the land, and that when she executed 
the conveyance she thought and believed she was conveying 
away her interest in the land as one of the heirs of her grand- 
father. To this allegation the defendant opposes a total denial. 
He denies he made any such statement as that set out in the 
bill, and that the plaintiff well knew, when she executed the 
deed, she was conveying her interest in the property of her 
father, and that she so executed it because she preferred the 
present possession of the sum he offered, to her share in the 
land. That Jesse J. Nash, who lived in Alabama, went with 
him to the residence of the plaintiff when the conveyance was 
made. Subsequently, he went to the plaintitf’s and took with 
him one Michael OC. Nash and the deed, and requested the 
plaintiff to acknowledge the deed before the said M. C. Nash, 
to enable him to have it proved in this State, which she at 
first refused to do, saying that she had found out that the land 
was worth much more than she expected. This was before the 
sale. Her mother was present, and told the plaintiff she ought 
not to deny her hand-writing, for she knew she had signed the 
deed. She then acknowledged it before Michael ©. Nash,. 
who attested it, and he offered to pay her the $30 due upon 
his note, which she refused to take. 

The defendant further stated in his answer, that, at the time 
the petition for partition was filed, the land was worth no more 
than $2000, and that it was run np to the price at which it was 
sold, from a spirit of rivalry among the bidders. 

It would be difficult to deny to the plaintiff the relief she 
asks if the case were tried on the bill and answer; but when 
the testimony is examined, it discloses as base a fraud as can 
be well conceived. The defendant places his defence upon 
the deed of the 4th of March, and denies positively the charg- 
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es of fraud in its procurement. He denies that he told the 
plaintiff that the suit for partition had been decided against 
her, and that the Court had decreed that the land belonged to. 
Jason Meador, sen’r., her grand-father. He. denies that he 
told her that she was in consequence entitled to but one-fourth 
of one-sixth of the land. Three witnesses contradict him di- 
rectly, Gutsey Hodge, Lydia Meador and Mr. Campbell. 

The first swears that she was present at the trade, and hear d 
Hubbard tell the plaintiff her suit was thrown out; and heard 
Jesse Nash, who was present, tell her that the eae was 
decided in favor of Jason Meador, sen’r., and that she was 
entitled to one-fourth of one-sixth of the land, and that the 
plaintiff bargained to sell the defendant her interest in the 
land as belonging to her grand-father. 

Mrs. Meador the same. 

Mr. Cumpbdell says the defendant told. him that the suit for 
the partition had been decided in favor of Jason Meador, sr., 
and each of the heirs was entitled to one fourth of one sixth, 
and he heard the defendant make to the plaintiff the same 
statement. The defendant’s witness, Jesse J. Wash, in his 
statement, says the plaintiff sold her interest in the land, which 
was stated to be one fourth; and that he believes she so under- 
stood it. He does not say any thing about the statement as 
testified to. by the plaintiff’s witness, but he does state that 
Hubbard told the plaintiff that the land was believed to be 
worth $2000. Atichae C. Wash’s statement is, that he went 
with Hubbard to the residence of plaintiff to witness her 
acknowledgment of the deed, in order to its probate and 
registration in Anson County. Now it is impossible for any 
one to read this statement without at once coming to the 
conclusion that the conveyance from. the plaintiff to the 
defendant was obtained by fraud. The detendant was the. 
brother-in-law of the plaintiff, and lived in this State where 
the cause was pending, he being a party interested in it; it was. 
natural, therefore, that she should have confidence ‘in him, 
and had-a right to expect of him a true and honest statement 
of the progress of that suit. His representation to her was 

| 4 


190 IN THE SUPREME COURT. 


Stewart v. Hubbard. 


es 


false throughout. The suit was still undecided ; no decree had 
been made; and no declaration by the court that the land 
belonged to the estate of Jason Meador, sr.; and all this he 
knew. He knew that as one of the heirs of her father, Jason 
Meador, jr., whose right to the land was subsequently declared 
by the Court, she was entitled to one fourth, and not to one 
fourth of one sixth. 

In argument it was insisted that whatever might have been 
the mistake of the plaintiff, when the deed was executed, she 
was acquainted with the facts when she acknowledged the deed 
before Michael C. Nash, and by such acknowledgment she 
confirmed it. Itis evident that such was not her intention. 
She did not mean a confirmation. When she was requested 
to acknowledge the deed she refused. When her mother re- 
marked, “you can’t deny that you signed the deed,” 
she acknowledged it, but observed, as is testified by M. 
C. Nash, “if I had known as much as I do now, I never would 
have signed it.” And in his answer, the defendant states, after 
she had acknowledged it, he offered to pay the residue of the 
money, to wit, $30, for which she had his note, but she refused 
to accept it. Why did she so refuse if she intended to con- 
firm the conveyance? Her land was gone; why, then, not 
take what would have been, and what was in that case, hers # 
She was old and poor. No, by acknowledging the deed she 
meant simply, in the language of her mother, that she could 
not deny her signature, and that was all she did acknowledge. 

There is another feature in this case which merits attention. 
The land was sold under a decree of the Court of Equity, on a 
credit of twelve months, and brought $4550 ; of this sum the 
plaintiff was entitled to $1,137,50, and if to that be added 
the fourth of the rents decreed against the defendant, she was 
entitled to $1,192,24. She was old and in destitute circum- 
stances, and the defendant would have us believe that she was 
willing to sell that interest for $60. It is true that inadequacy 
of price is not per se fraudulent; but it is often strong and 
pregnant evidence of the existence of fraud in a transaction. 

I have said that, if the case rested upon the bill and answer, 
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it would be difficult to refuse the plaintiff the relief she asks. 
It is a well-settled principle of equity that, though there is no 
fraud or illegality in a transaction, yet if it be carried on in 
ignorance, or mistake of facts material to its operation, a court 
of Equity will rescind any contract so entered into. Adam’s 
Eq. 188. Aside, then, from the positive proof of frand and 
imposition, it is impossible to believe that the plaintiff knew 
of the true situation of the case depending for the partition of 
the land. As the case resulted, the land was actually worth 
$4550, and her share near $1200. ‘The plaintiff is entitled to 
be relieved. 

It must be declared that the deed of 4th of March, 1852, 
was obtained by fraud, and is void and of no effect, and must 
be surrendered to the plaintiff; that she is entitled to receive 
from the clerk and master of Anson Court of Equity, the sum 
now in his hands, being one fourth of the proceeds of the sale 
of the lands of her father, Jasen Meador, jr., and also her share 
of the rents and profits decreed against the defendant, deduct- 
ing the sum of $30, the amount paid her by defendant. She, 
the plaintiff, delivering te defendant the note for $30, which 
she holds. | 


Per Curiam, Decree accordingly. 


CHARLES HAMIUIN against WILLIS A. HAMLIN, admiistrator. 


Where a Court of Equity has acquired jurisdiction of a cause by the obligor in 
a bond’s getting possession of the paper and pretending it was destroyed, 
it will not lose it afterwards by his personal representative producing the 
obligation. 

A. creditor who takes a dividend of the effects of a bankrupt, surrendered to 
the assignee, under a petition filed by him, is not thereby estopped from 
collecting the remainder of his debt, if the debtor fails to get his certificate. 

The payment of a part of a bond within ten years, by an assignee in bank- 
ruptcy out of the funds and with the assent of the obligor, revels the pre- 
sumption of payment arising from the length of time. 
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CavusE removed from the Court of Equity of Randolph County. 

The intestate, William A. Hamlin, being indebted to his 
brother Charles Hamlin, the plaintiff, and to many other per- 
sons, made application to the District Court of the United 
States to be permitted to take the benefit of the bankruptcy 
act of Congress; and the assignee for the county of Randolph, 
in which the said William A. resided, having notitied him, 
among other creditors, to bring in his claims, he enclosed in 
a letter to his brother William, two bonds—one for $414,65, 
dated 10th of January, 1833, and the other for $224,88, dated 
6th of August, 1834; in which letter he also enclosed a power 
of Attorney for Willis A. Hamlin, the defendant, son of the 
intestate, appointing him agent to receive any dividends which 
might accrue to him from the estate surrendered by the peti- 
tioner. The said William A. Hamlin, defendant’s intestate, 
proceeded in his application to the court of bankruptcy, and 
took all the preliminary steps to entitle him to a certificate in 
bankruptey, but never, actually, obtained one. The defendant, 
as agent of the plaintiff, received from the assignee in bank- 
ruptcy, on the. of July, 1851, as his share of the proceeds 
of the property surrendered by the defendant’s al for 
the use of his ereditors, $190. 

In March, 1852, the plaintiff applied te the defendant’s 
intestate, shortly before his death, to know what had become 
of the bonds sent to him, when he informed him he had burnt 
them. 

The plaintiff sileses that, after the spoinenent of defendant 
as administrator, he demanded payment of the amount due on 
the said bonds from him, but he refused to pay thesame. He 
alleges the loss of the bonds, and that sufficient assets 
have come to the hands of the defendant, as administrator of 
his father, for the payment of his debts; and he prays for a 
decree to that effect. | 

The defendant, in his. answer, admits the facts above stated, 
‘except that the bonds in question were not burned, but avers. 
their present existence in his hands, and offers to file the same 
in. court: “He insists, therefore, that the ee having a 
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complete remedy at law, has no right to proceed with his-suit 
in 4 court of Equity. 

He further contends that the plaintiff, having come in under 

the proceedings in bankruptcy, and having ‘received a pre 
rata of the amount raised by sale of the Danke upt’s property 
surrendered to the assignee, is estopped by such proceedings 
from recovering upon the said bonds. 
He further ene on the presumption of payment arising fra 
the length of time, which -was more than ten years from the | 
time fe eauses of action acer rued, The defendant admitted | 
assets. | 

There were replication to the answer, commissions, and 
proofs; and the cause being set down for hearing, was trans- 
mitted to this Court for trial 


Haughton and B. F. Moore, fer ae 
Morehead, for defendant. 


Barrie, J. The defendant ebjects to the plaintiff’s recov- 
ering, upon three'grounds: Ist. Because the bonds have been 
found, and, therefore, the plaintiff may have complete redress 
atlaw. Q2ndly. Because the plaintiff is-estopped from deny- 
ing that the intestate was duly discharged as a certificated 
bankrupt, under the bankrupt law ef 1841; the said. plaintiff 
having applied for and received a dividend out of the effects 
of the intestate asa bankrupt. 8rdly. Because the bonds upon 
which the suit is brought are, from length-of time, presumed to 
have been paid, more than ten years having elapsed between 
the time when they became due, and the Saaeoeeient of 
the suit. | 

1. We are of opinion that the first ground of defence is 
untenable. At the time when the bill was filed, the Court 
undoubtedly had jurisdiction of the cause as a suit upon a lost 
bond. The plaintiff states; and the defendant admits, that the 
Intestate told the plaintiff that the bonds had been burnt. The 
intestate had not, in fact, destroyed them, but he had them 
concealed from the plaintiff, and the latter had, therefore, the 
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right to proceed in Equity to recover upon them as lost bonds. 
The Court having thus rightfully acquired jurisdiction of the 
cause, surely the intestate would not have been allowed to 
defeat it by producing the bonds which he stated. that he had 
destroyed ; and what would not have been allowed to him, 
cannot now be done by his personal representative. No au- 
thority upon this point has been produced by the counsel on 
either side, but we cannot hesitate in deciding that the juris- 
diction of the Court of Equity in such cases cannot be thus 
defeated. 


2. We are not aware of any such ground of estoppel as 
that contended for by the defendant. The plaintiff was pro- 
ceeding lawfully when he presented his claim for a dividend 
out of the effects of the defendant’s intestate assigned to a 
commissioner under the bankrupt law. It was not his fault, 
but the fault of the intestate that the latter did not use the ne- 
cessary means for obtaining his certificate of discharge. As, 
under the provisions of the bankrupt law, nothing short, of his 
obtaining a decree discharging him as a bankrupt, could dis- 
charge his debts, we cannot perceive how the plaintiff, by 
receiving a part of what was due to him, ean be prevented 
from claiming the residue. The defendant has failed to pro- 
duce the only proper evidence of the discharge of his intestate 
as a bankrnpt, and the plaintiff has not done anything to 
relieve him from the necessity of so doing, or to bar himself 
from the relief which he now seeks. 


8. The defendant cannot, under the circumstances, avail 
himself of the lapse of time asa presumption of payment. It 
is well known that an express acknowledgment of a debt, or 
one imphed from a part payment of it, will prevent the pre- 
sumption from arising. Tere, a part of the debt was received 
by the plaintiff’s agent from the commissioner in bankruptcy 
by the assent of the intestate, and after that It was too late for 
liim to allege that it had been paid, and rely upon the pre- 
sumption as evidence of the fact. Without adverting to the 
other circumstances relied upon by the plaintiff’s counsel to 
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repel the presumption, we hold the one just adverted to, to 
be sufficient for that purpose. 

The plaintiff is entitled to a decree for the amount due on 
the bonds in question, after allowing all just credits. 


Per Corram, _ Decree accordingly. 


JOHN McLERAN and wife against JAMES K. MELVIN and another. 


The writ. of certiorari will lie to bring up a cause from a court of Equity to 
the Supreme Court, where a sufficient reason is shown for not appealing. 
Where the person really interested in a cause in Equity was a feme covert, 
upon.a statement made by her husband, who had joined her in the suit, 
showing that an injunction to restrain an execution levied on her property 
had been improperly dissolved; that he was absent from court upon urgent 
business when the decree was made; that his attorney had told him his 
presence would not be required at the trial; that his attorney had endea- 
vored to procure surety for an appeal without success; and that he would 
have appealed if he‘had been present; it was Held: to be a sufficient cause 
for grantidg a certiorari. 

One who has entered into a deed, as a trustee, will not be heard to gainsay 
the title of the property conveyed to him by the deed. 


Crertiorart to bring up a cause from the Court of Equity of 
New Hanover ) 

John Melvin, of the county of Bladen, bequeathed, amongst 
other provisions, a negre girl, Eliza, (the subject of this suit,) 
to his daughter Mary Eliza, with a proviso that her mother 
should keep possession of the said slave until her said daugh- 
ter arrived at the age of twenty-one. The testator died in 
1844. The will was duly proven, and the executor therein 
named was qualified. 

Jn the month of January, 1846, the feme plaintiff, Mary 
Eliza, then eighteen: years old, intermarried with the other 
plaintiff. Jonn McLeran, but previously to such marriage, and 
in contemplation thereof, all the property belonging to her 
as well as all that she might thereafter acquire from her 


196 IN THE SUPREME COURT. 


McLeran v. Melvin. 


mother, and especially the slave Eliza and her child, Harris, 
were, with the consent of the executor, conveyed by a deed 
of settlement, dated 11th day of Januar y, 1846, to the defend- 
ant James K. Melvin, her brother, in trust, that he should 
hold the said property for the sole and separate use of the 
said Mary Eliza and her children, free from all liability to the 
debts of her intended husband, but that he might remain in 
possession of the property, he decwuue the profits to the use 
of the intended wife and her children, if any should be born 
of the marriage. The said deed of settlement was also execu- 
ted by the intended husband and by the défendant James K. 
Melvin, and duly proven and registered. 


The plaintiff McLeran becoming indebted to the defendant 
Melvin, gave his bond for the amount due, to wit, $595, which, 
without consideration, was endorsed to the defendant McDon- 
gald, in order to facilitate the collection of it. A suit was 
brought in McDougald’s name against the plaintiff McLeran 
and against Melvin as enderser, and judgment recovered in 
the County Court of Bladen for the debt and costs, and a fi. fa. 
being directed to the sheriff, at the instance of the defendant 
Melvin, the same was levied upon the slave Eliza and one of 
her children, she having had several after the conveyance. 
It is averiod: by the plaintiffs, and admitted by the defendants, 
that the endorsement to McDougald was merely formal, and 
that the entire interest in the wademient is in the defendant 
Melvin, and that he has directed the whole proceeding against 
the property in question. 

The prayer of the bill is for an injunction and for general 
relief. 

The defendant Melvin, in his answer, insists that Mary Eliza 
Melvin being an infant when she executed the deed, the same 
is invalid, and that the property, notwithstanding such deed, 
vested in the husband, and is liable to his debts. He. also 
contends that Mrs. McLeran took a contingent interest in the 
slave in question, which did not become vested until after the | 
marriage, and which did not pass by the deed in question, 
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but went to the husband jure maritt. The answer was, other- 
wise, irresponsive to the allegations in the bill. 

McDougald disclaimed any knowledge or interest in the 
matter. 

On the coming in of the answers, his IIonor, Judge Person, 
ordered the injunction to be dissolved and an appeal was 
prayed, but no surety was given. 

The plaintiff McLeran applied to the Supreme Court for a 
certiorari, alleging that he was not present when the cause 
was heard upon the motion to dissolve; that he was absent 
upon urgent business and did not return to Wilmington where 
the Court sat, until after the final adjournment of the Court ; 
that he was informed by his counsel that his presence 
would not be required at the hearing of the cause, and that 
he therefore took no pains to provide surety for an appeal; 
that his counsel, in his absence, made exertions to procure 
security for an appeal to the Supreme Court, without success. 
The writ was ordered, and the case brought up under it. On 
opening the:-cause for further proceedings, it was contended 
by the defendants’ counsel,’ that the cause was improperly 
brought up, fer that this Court had no power to issue the writ 
of certiorari to bring up a cause, and moved to dismiss the 
proceeding. The motion to dissolve the injunction was also 
debated at the same time. 


W. A. Wright, for plaintiffs. 


I. G. Haywood, tor defendants. 


Barrie, J. The first question which this case presents is, 
whether it is properly constituted in the Court. The counsel 
for the defendants contend, that the writ of certiorarz will not 
lie to bring up any cause from the Conrts of Equity to the Su- 
preme Court, but that if it will, this is not a proper case for 
its application. The ground of objection to the. use of the 
writ in an equity cause is, that there is no such necessity for 
it, as there is in a suit at law, and that, therefore, it ought not 
to be allowed; and further, that no instance of its allowance 
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heretofore can be shown. The reason alleged, to show that 
there is no necessity for its use is, that if there be error in any 
order or decree in Equity, it may be corrected upon a petition 
to rehear, or a bill of review. The obvious reply is, that ex- 
cept in the highest tribunal for the decision of equity causes, 
these remedies are inadequate, because the parties will still 
have aright to carry the cause up to the highest court, and 
it will be an unnecessary and unreasonable delay to prevent 
their doing so, in the first instance by an appeal, or, if that be 
lost without the default of the party seeking it, by a proceed- 
ing in the nature of anappeal. This delay, in a case like the 
present, of an order dissolving an injunction, will often put 
the party to a serious, if not fatal, inconvenience, and ought 
to be avoided, if possible. We think it may be avoided by 
giving a fair construction to the provisions of the Revised 
Code upon this subject. In the 6th section of the 83rd. chap- 
ter, (the act which establishes the Supreme Court) it 1s enact- 
ed that “ the court shall have power to hear and determine 
all questions at law brought before it, by appeal, or other- 
wise, from a Superior Court of law, and to hear and deter- 
mine all cases in Equity by an appeal, or removal from a 
court of equity;” and in another paragraph of the same sec- 
tion, it is declared that the Court “shallalso have power to 
issue writs of certéorart, scire facias, habeas corpus, manda- 
mus, and all other writs which may be proper and necessary 
for the exercise of its JUMseLeHOD, and agreeable to the prin- 
ciples and usages of law, &c.” The 22nd section of the 4th 
chapter, provides that “ appeals shall be allowed from any 
final judgment, sentence or decree of the Superior Court of 
law, or court of equity, court of oyer and terminer ;” and the 
next succeeding section declares that ‘the Superior Court 
may, whenever it shall be deemed proper, allow an appeal to 
the Supreme Court from any interlocutory judgment, sen- 
tence, or decree, at law, or in equity, at the instance of the 
party dissatisfied therewith: upon such terms as shall appear 
to the Court just and equitable.” The 25th section of the 
same act makes it the duty of the clerk of the Superior Court 
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of law, and the clerk and master in equity, to file with the 
clerk of the Supreme Court, in proper time, a transcript of 
the record and proceedings of the causes in their respective 
courts, in which appeals have been taken; though by the sec- 
tion which next follows, the appellant himself may fie the 
transcript if he chooses. Itis seen by a reference to these 
enactments, that the right of appeal from the judgments or 
decrees final or interlocutory, of the Superior Courts of law 
and the Courts of Equity, to the Supreme, is put upon the 
same footing in every respect. If this right be lost in any 
case ina Superior Court of law, without any default of the 
appellant, it is admitted that he may take his case up by the 
writ of certcorare, and we cannot perceive any sufficient rea- 
son why he may not have the same mode of taking up a case 
from a Court of Equity under similar circumstances. Suppose 
that, upon a petition to rehear, or a bill of review, the cause 
were decided against him a second time, and he should, with- 
out the slightest negligence, make another ineffectual attempt 
to appeal, would he be without redress ? Can any other mode 
than that by a writ of certeorara be devised for him to have 
his cause reviewed in the highest tribunal of the State? Un- 
til such be brought to our attention we shall feel ourselves 
bound to give to the party praying an appeal, and prevented 
by unavoidable obstacles from availing himself of it, the ben- 
efit of that writ. The circumstances of the present case fully 
entitle the party to the favour of the Court. It is in truth the 
case of the wife, and if the husband had been less attentive 
than he was, we should think that her interest ought to be 
protected so far, at least, as to have it passed upon by this 
Court. 

The cause being thus properly before us, we have no hesi- 
tation in saying that the order dissolving the injunction was 
erroneous and ought to be reversed. The counsel for the 
defendants have contended in support of the order, Ist, that 
at the time of her marriage, Mary Eliza Melvin was under 
age, and could not, on that account, make a valid conveyance 
ofher slaves so as to prevent their becoming the property of 
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her husband. 2ndly. That she took a contingent interest only 
in the slaves under the will of her father, which did not pass 
by the conveyance to ‘her trustee, and that when they became; 
vested, it was after her marriage, and that thereby they be- 
came the property of her husband, and liable to be seized for 
his debts. The first of these propositions is directly opposed 
by the cases of Freeman v. Cook, 6 Ire. Eq. Rep. 373, and 
Satterfield v. Leiddick, 8 Ire. Eq. Rep. 271, and the reason 
given for the decisions is unreasonable, to-wit, “ that it can- 
not be to her prejudice, but must be to her advantage, if it 
secure to her or her issue any thing; since, without the set- 
tlement, the whole would go to her husband, absolutely, on 
her marriage.” The other proposition we deem it unnecessa- 
ry to decide, because the trustee cannot be allowed. to urge it, 
even supp2sing it were true, and tho consequence deducible 
from it legitimate. The defendant Melvin has, by his 
solemn deed, agreed to accept the conveyance, and to hold 
the slaves, in trust, for the sole and separate use of his sister; 
and it would violate every principle of justice and fair deal- 
ing to allow him now to repudiate the title in himself, and 
treat the slaves as the property of the husband by subjecting 
-them to the payment of his debts against the husband. The 
interlocutory order from which the appeal is taken, must be 
reversed, with costs against both defendants, which will be 
certified to the Court of Equity below. 


Per Ccriay, Decree accordingly. 


JAMES McKIMMON against WILLIAM A. ROGERS and another, 


A conveyance of property in trust to hold the same, and receive the profits 
and apply them to the sole and exclusive benefit of a son who was greatly 
indebted, does not place it beyond the reach of creditors in a Court of Equity. 


CausE removed from the Court of Equity of Wake County. 
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Daniel Rogers, the father of William A. Rogers and Isaac 
Rogers, devised and bequeathed as follows: “ I do appoint Isaac 
Rogers as trustee during the natural life of my son William, 
until his heirs hay Garive at the age of maturity, and, therefore, 
I give and devise unto said Isaac Rogers, a cerfain tract of 
land, bounded, &c., containing 254 acres; also one negro man 
named Virgil, to have and hold the said land and negro, to the 
said Isaac H. Rogers, his heirs, executors, administrators and 
assigns, in fee simple forever; in special trust and confidence, 
however, that the said Isaac H. Rogers, his executors, &c., 
shall and will hold and keep, use and apply the same, to the 
uses and in trust following, and none other, that is, shall, after 
paying the annual taxes that shall be bed and beeeme 
due, on said land and negro, shall apply rents and profits 
arising from the rents and leases of said land, and hire of said 
negro, to the sole and exclusive benefit of my son William A. 
Rogers, for and during the term of his natural life, and then 
to the use and Heneht<« of his children, or heirs.” 

The bill sets forth, that William A. Rogers was indebted to 
the plaintiff for merchandise sold him; and that having taken 
his promissory note for it he brought ai on the same in Wake 
County Court, and obtained judgment for the sum due; that 
he took ont a fiert facias, but the same was returned ie the 
sheriff, and that the defendant had no goeds or chattels, lands or 
tenements in this county; and the bill further alleges, that the » 
‘said William A. Rogers had no property in Wake county 
whereby to satisfy said execution. The prayer is, that Wm. 
A. Rogers’ interest in the land and negro may be sold to satisfy 
the debt. 

. The defendants answered, but did not vary the state of facts as 
above given. Isaac, the trustee, says that he has paid out 
considerable sums of money for fees and legal advice jn de- 
fending this property from the efforts of William’s numerous 
creditors, to subject it to the payment of their debts, which he 
thinks should be returned to him out of the fund. | 

The cause was set down on bill, answer and exhibits, and 
sent to this Court for trial. 
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Winston and J. Guion, for the plaintiff. 
Battle and Busbee, for the defendants. 


Pearson, J. Under the will of Daniel Rogers, the land and 
slave mentioned in the pleadings vested in the defendant Isaac, 
in trust to hold the same and receive the profits, and after 
paying the annual taxes, “to apply the residue of the profits 
to the sole and exclusive use and benefit” of the other defendant, 
William. It was, no doubt, the wish of the testator to bestow 
this bounty upon his son in such a manner that the creditors: 
could not reach it, but he has failed of his purpose, for William 
takes a trust estate which is recognized and enfbrced by law. 
It is a universal rule that whenever a man is entitled to an 
estate, either legal or equitable, it may be subjected to the 
payment of debts. There will be a decree for the plaintiff. 


Whether the defendant Isaac is entitled to retain a portion 
of the fund by way of refunding the amount he has expended 
in “defending the many law-suits against William, and for 
advice in the management of the fund,” may be presented on 
a motion for further directions after the fund is brought in. 


Per CuriaM, Decree accordingly. 


JAMES L. BROWN and wife against WM. N. PRATT and others. 


Where a bill sets up a title in remainder to slaves, under a deed made in an- 

other State, there not being any allegation that the common law does not’ 
prevail in such State, the presumption is that it does prevail, and there- 
fore, that there can be no limitation in remainder of personal property. 

An.answer filed to a bill after there has been a demurrer, or at the time of 
demurring, over-rules the demurrer as to such answering defendant ; but if 
he be a merely formal party, against whom no relief is praved, the cause 
will not be retained on his account, if the demurrer of the others were sufli- 
cient to overthrow the equity of the bill. 


CausE removed from the Court of Equity of Orange County, 
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The bill alleges, that one. James Brown of Virginia, gave 
to his daughter Stacy, wife of Reuben Carden, two slaves, 
Asa and Rebecca (or Becky) for life, remainder to her four 
daughters, to wit, Patsey, Sarah, Polly and Nancy. Patsey 
intermarried with one Harris Woods; Sarah intermarried 
with Benjamin Johnson; Polly with Person Chisenhall; and 
Nancy with James L. Brown, the plaintiff; that the two slaves 
were brought from the State of Virginia to the county of 
Orange by Carden and his wife; that they also brought with 
them a bill of sale from the said James Brown to Reuben 
Carden and wife, with a limitation over as abovestated. The 
bill states that Carden and his wife retained possession of the 
slaves many years, until Becky was stolen from them by their 
daughter Patsey; that after several ineffectual attempts to 
get the negro Becky away by the said Patsey and Harris 
Woods, whom she afterwards married, the said Reuben Car- 
den sold the slaves absolutely to one John Lockhart, who sold 
Rebecca and three of her children, to Calvin, alias Carter, 
Waller, of Granville county, who claims, not the life-estate 
only, but the absolute title, either from John Lockhart or from 
some one to whom John Lockhart has sold them, and he ex- 
presses a fear that the said Waller will run the slaves out of 
the State. The prayer is for a writ of abraeeon and for 
general relief. 

The defendant Carden filed an answer, and he and the oth- 
er defendants, at the same term, filed a deaimies to the bill 
for the want of equity. There was a joinder in demurrer, 
and the cause being set down for argument, was sent to this. 
Court. 


Phillips, for plaintifts. 
Graham, for defendants. 


Barrtz, J. It is very clear that the plaintiffs have not, by 
their bill, shown any title to the slaves, with respect to whom 
they seek relief. They claim under a bill of sale which they 
allege was executed in Virginia, by which the female slave, 
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of whom the others are the children, was limited to the de- 
fendant Mrs. Carden for life, with remainder to her, four 
daughters, of whom the feme plaintiffis one. There is no allega- 
tion that the common law, by which a limitation,over, by deed, 
of personal property, after a life-estate, is void, does not pre- 
vail in that State. We must, therefore, presume that it does, 
and that, consequently, the plaintiffs have no title under the 
limitation. In support of this conelusion, the case of Grigin 
v. Carter, 5 Ire. Eq. Rep. 413, is a direct authority. 

The only difficulty which the ease presents arises. from the 
state of the pleadings. All the defendants have joined ina 
demurrer, and at the same time one of them has filed an an- 
swer. The answer certainly overrules the demurrer as to the 
party who put it in; Cooper’s Eq. Pl. 113, citing 3 P. Wil- 
liams, 80, 2 Atk. 282; but we think it does not affect the 
demurrer as to the other defendants, for the reason that if sev- 
eral join in one demurrer to a bill, it may be good as to one 
defendant and bad as to the others. Cooper’s Eq. Pl. 1138; 
8 Ves. jun. 403; Stor. Eq. Pl. sec. 443. In this respect a 
demurrer in Equity differs from one at Law. -Stor. Eq.-Pl. 
ubi supra. Tf the answering defendant, in the present case, 
were any other than a mere formal party, the result would 
be that, upon the demurrer upon which the cause is set down 
for argument, the bill would be dismissed as to all but him, 
jleavins it to be decided as to_him upon the hearing; but as. 
he is a mere formal party, against whom no relief is prayed, 
it would be useless to retain the cause, and the bill .must, 
therefore, be dismissed altogether. As the plaintiffs sue in 
forma pauperis, no costs are given. 


Per CurramM, © | Decree accordingly. 
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JOSEPH G, LOCKHART against BENJAMIN LOCKHART, 


administrator, and others. 


Where a testator, in one part of his will, uses words which describe certain 
objects of his bounty as a class, and in another part of the will refers to 
them by the same words of description, the presumption is that, in both 
instances, he uses the words in the samesense, and in both instances intends 
them to take as a class, 


Parriton to rehear a cause. 

The ‘petition was to rehear the eause for the purpose of 
modifying a decree which was made erroneonsly at the Spring. 
Term, 1856, of the Court of Equity of Northampton county. 
The primary object of the Dill in this cause, was to have a 
partition of certain slaves bequeathed to the plaintiff and to 
defendant Benjamin F. Lockhart, and the children of Joseph 
J. Lockhart, by the will of Sarah Lockhart; and a decree to 
that effect was passed by Judge Person at the Spring Term, 
1856, wherein it was adjudged and decreed, that the children 
of Joseph J. Lockhart, were entitled to fake the said slaves 
‘per capita with Benjamin and Joseph G. Lockhart; that is, 
that they should take, together, three fifths of the same, while 
the plaintiff, Joseph G. yand the defendant, Benjamin F “ahontd 
take but one fifth each ; whereas, it is insisted by the plain- 
tiff, the proper mode of division would have been for the 
children of Joseph G. Lockhart to take, together, one third of 
the said slaves, allowing to Benjamin and Joseph G. one third 
each, 

The petition was set for hearing, at the Spring Term, 1857, 
of the Court of Equity of Northampton, and sent to the Su- 
preme Court by consent. 

The following are the two clauses in the will of Sarah 
Lockhart, upon which the question in the cause arises, viz: 

“Item 2nd. I give unto the children of my deceased son, 
John J. Lockhart, the following named slaves and their in- 
crease, Amis eae and Peter. 

x * * * * % % x % 


5 
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“Ttem 5th. It is my will, after paying my just debts, that 
all my property of every kind and description not disposed of 
in the above items of this will, be equally divided between the 
children of my deceased son, John J. Lockhart, and my sons 
Benjamin F. Lockhart and Joseph G. Lockhart.” | 

Of the property mentioned in the latter item, a large part 
of it consisted of slaves, who are the main subject of this con- 
troversy. 


B. EF. Moore, for the plaintiff. 
Badger, for the defendants. 


Pearson, J. In Bivens v. Phifer, 2 Jones’ Rep. 436, 
some pains are taken to collate the cases upon the subject of 
taking “per capita” and “per stirpes.” The general rule is 
admitted to be that legatecs take per capita. But an exception 
is made “if there be any thing in the will indicative of an 
intention that they shall take as families.” When such an 
intention is indicated as to all or a part of the legatees, the 
division will be per stirpes. Yor reasons there given, the case 
was held to fall under the exception. So, Lowe v. Carter, 2 
Jones’ Eq. Rep. 877, is held to fall under the exeeption. So, 
Gilliam v. Underwood, ante 100, is held to fall under the 
exception. 

The principle to be deduced from these last two cases is this: 
Where a testator in one part of his will uses words in a sense 
about which there can be no mistake, and the same words are 
used in another part of the will, the presumption is that he uses 
them in the same sense. So, where in one part of the will he 
treats the objects of his bounty as a class, and in another part 
of the will he refers to them by the same words of description, 
the presumption is that he uses the same words in the same 


sense, and intends them to take as a class, aud the division of ~ 


the fund will be per stirpes as to them, treating them as a class, 
because the will in another part treats them asa class. Thus, 
in Lowe v. Carter, by the 8th item, the testator lends certain 
slaves to his daughter Sarah for life, with a remainder to her 
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bodily heirs, meaning her children ; by the 9th item, he makes 
the same disposition of certain other slaves to his daughter 
Catharine, and her bodily heirs; by the 10th item he directs 
his executor to hire out certain other slaves and pay over the 
proceeds to the children of his daughter Elizabeth, until the 
youngest arrives at the age of twenty-two, and “ then to be 
equally divided among them;” by the 13th item he directs 
his personal property to be cold and the proceeds of sale to be 
equally divided between the bedily Aewrs of Elizabeth, Sarah 
and Catharine; “bedily heirs” was taken to mean chaldren, 
as the daughters were living, and as the slaves were given to 
them “as neue :” and it was held that the testator in using 
the same words in reference to personal property as, distin- 
guished from slaves, meant to treat them as classes, and the 
division was to be per stirpes. It may be well to remark that 
the reference to Zlild v. Spruill, £ Ire. Eq. Rep. 244, was made 
inadvertently, as is evident from the fact that, in that case, the 
division was per capita. So it isin opposition to the conclu- 
sion for which it was cited. The Court had put the decision 
on Bivens v. Phifer, decided but two terms before, where the 
subject is discussed at some length. 

So, in Gilliam v. Gailenbeod. by the 4th item, the testator 
givesa legacy to “hes son John Underwood's chutdren,” treating 
them as a class ; «ud when, in the residuary clause, he directs 
a division between his daughter Lucy and his son John’s 
children, and his son Berry, it ts decided that, having, before, 
treated his son John’s children as a class, the presumption was, 
by using the same words, that he intended to treat them as a 
class. 

So in our ease; the testatrix by the 2nd item gives to the 
children of her deceased son, John, certain negroes, treating 
the children of her son John as @ class; and when by the 5th 
item she directs the residue of her estate to be equally divided 
between the children of her son John, and her sons Benjamin 
and Joseph, the presumption is that she uses the same words 
in the same sense, and having, before, treated her son John’s 
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children as a class, she intends also to treat them as a class in 
the division of the residue. 


The justness of this principle of construction is made the 
more apparent in reference to its applicability to a residuary 
clause, by its analogy to the distribution which the law makes 
of property not disposed of by the owner. Under the statute 
of distributions, if all be in equal degree, the division is per 
capita ; ifsome are under the necessity of resorting to the 
right of representation in order to bring themselves up to an 
equality, then as to them the division is per steurpes—that is, 
they take the share of the person whom they represent. In 
our case, John’s children bring themselves up to an equality 
with their uncles by representing their father, and the testatrix 
having, in the specific legacy to them, treated them as a class, 
they must take in the same way when they are referred to by 
the same terms of description in the residuary clause. The 
decretal order is reversed. 

A decree will be drawn in pursuance of this opinion, and 
the cost will be paid out of the estate. 


Per Curiam, Decree accordingly. 


GEORGE PATTERSON, « administrator with the will annexed of DAVID 
PATTERSON, ee NANCY McMASTERS and others. 


The general: robe is that in a bequest to several they take per capita, but where 
the words each an equal share are used in the designation, there cannot be 
any doubt but that such ‘was the intention of the testator. 


Cause removed. fr om the Court of Equity of Alamance county. 


The administrator, with the will annexed of David Patterson, 
applies to the Court for advice on the following clause in the 
will, viz: “ After the death or marriage of my widow, my pro- 
perty. to be sold, and after what is above named, and expenses 
| paic, the balance to be equally divided among my brothers 
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.and sisters or their heirs, and Martha P. Elliott and her son 
David Patterson Elliott, each an-equal share.” 

Lhe. administrator suggests that there isa inane eement 
among the legatees as to the share which Mrs. Elliott and her 
son aliall take ; whether it is a share between them, or wheth- 
er she takes a full share, with the other next of kin, and he 
another. | 

The cause being set down upon the bill, answer and exhibit, 
was sent to this Court. 


flill, for plaintiff. 
Bailey and W. J. Long, for defendants. 


Ais, ©. J. The billis filed by the personal representative 
of George Patterson, to obtain a decree of this Court upon his 
will, settling the construction of the following clause contain- 

ed in it: “ After the death or marriage of my widow, my pro- 
perty to be sold, and after what is above named, and the ex- 
penses paid, the balance to be equally divided among my 
brothers and sisters or their heirs, and Martha P. Elliott and 
her son, named David Patterson Elliott, each an equal share.” 
The administrator with the will annexed, the plaintiff, informs 
us that a difference of opinion exists among those who are in- 
terested as to the true meaning of the testator, as to the portion 
of the estate to which his sister Martha-P. Elliott and her son 
David are entitled: Whether one share is to be divided be- 
tween the mother and the son, or whether he intended to give 
a full share of the property, directed to be sold, to his sister, 
and one full share to herson. It is diffienlt to perceive upon 
what the doubt rests. The testator has made his meaning so 
obvious by the language used, that it cannot be made nore plain 
by any use of other terms. He directs in the first part of the 
clause, the proceeds of the sale shall be equally divided among 
his brothers and sisters or their heirs ; and when he comes to 
his sister, Mrs. Elliott, fearing that his meaning might possi- 
bly be misunderstood, he separates his bounty to Ter trom. 
that to her son, and gives to each a share ; the same as if he 
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had said, she shall have one, and heron one, share. Toavoid 
this repetition, with grammatical taste, he uses the relative 
pronoun each, and his reason for giving to David Patterson 
Elliott a full share, may be found in the fact, that he bore his 
name in full, 

It must be declared that, by the will, Mrs. Elliott and her 
son David Patterson are each, in the language of the testator, 
to receive one share of the fund in question. 

It must be referred to the clerk of this Court to take an ac- 
count of the plaintiff’s adiministration of the estate of David 
Patterson the testator. The plaintiff will pay all the costs of 
the suit, except that of taking the account. | 

The cause will be retained for further directions. 


Per Curtan, Decree accordingly. 


JOHN IRWIN aad another against JOSEPIL tH. WILSON, trusiee, 


ud others, 


A provision in a deed of trust to seeure certain persons in sums due them, and 
acainst certain existing liabilitics as sureties, also against future habilitics 
which they may incur as suretics, and fatare debts that may be justly due 
them, there being no allegation or proof ef frand, is valid, and will be cn- 
forced in a Court of Equity, 


Prrrrion to rehear a canse, transmitted from the Court of 
Equity of Mecklenburg County. 

On the 27th of January, 1833, Wilham Davidson conveyed 
to Washington Morrison, a large amount of real and personal 
property, in trast to secure the payment of certain debts therein 
mentioned, and in trust to indemnity certain individuals against 
liabilities as his sureties. Among other provisions in this deed 
of trust, is the following: “ And whereas it may become ne- 
cessary for the said John Irwin, Samuel McComb, Jane Ein- 
merson, D. T. Caldwell and James [. Blake, for the purpose 
of enabling me to meet the instalments due Il. M. Miller, as: 
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agent of the bank of Newbern, Raleigh office, or for other 
purposes, to enter into other and further liabilities for me, it 
is, therefore, the intent and meaning, (and Ido hereby declare 
it.to be such), of this trust, to indemnify the said John Irwin, 
Samuel McComb, Jane Emmerson, David T. Caldwell and 
James M. Blake, not only in all matters for which they are 
now bound as my security, and to secure them the amount I 
now owe them individually, but to secure them against all 
future liabilities which they may incur as my surety, and fur- 
ther debts that may be justly due them.” 

After the execution of this deed of trust, William Davidson 
executed another deed of trust, dated 17th of January, 1837, 
to Jolin J. Blackwood, in trust to secure a debt of $15,000, due 
to the agency of the bank of the State of North Carolina at 
Charlotte, which was contracted on the 13th of January, 1837, 
with William F. Davidson, James H. Blake and David T. 
- Caldwell, as sureties. He also executed another deed of trust 
to Blackwood, dated: 8th of Febrnary, 1838, to secure a debt 
to the same bank of $15,000, created 25th of Oct., 1887, with 
the same sureties as the one last mentioned. All these deeds 
of trust conveyed the same property. 

On the 21st of April, 1838, William Davidson executed a 
deed of:trust to James W. Osborne, conveying several tracts 
of Jand, with all the stock of horses, cattle, &c.; all the grain, 
hay, fodder, &¢.; blacksmith tools, farming tools, wagons, 
carts; also seventeen slaves in trust, to secure John Irwin two 
notes, in amount about $1400; Irwin and Elms two notes 
about $1800, and to indemnify James H. Blake and David T. 
Caldwell as his sureties to the State Bank for $1100, with 
several other debts not material to be mentioned. By this 
deed the two first named debts were entitled to satisfaction 
in preference to the others. The following clause is contained 
in this deed of trust, that is to say, “This trust is not intended 
to diminish, in any way, the validity of a trust executed by 
and between William Davidson and Washington Morrison, 
on 17th of January, 1833, the purposes of which trust were 
partially satisfied by borrowing money on the faith thereof; 
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for that purpose, part of the property was sold, part put into 
a new trust tc the State Bank, and part of the debts remain 
unsatisfied. The present trust is to secure some debts not 
satisfied in the tormer trusts.” 

The property contained in this deed of trust to Osborne, 
had been previous!y conveyed in the deeds of trust mentioned. 
Mr. Wilson, in his report of sales, &c., mentions that the debt 
due by Davidson to the agency of the State Bank at Charlotte, 
originated on 30th of Dec., 1835, and that to Irwin on the Ist 
of January, 1837, and that it was assigned to Irwin when the 
trust was made to Osborne. 

A billin equity was filed by one John R. Williams and other 
creditors of William Davidson, alleging that the amount of 
property in the hands of the trustees, was greatly beyond the 
debts and liabilities intended to be ence and praying the 
Court to compel the trustees to make sale, so that it might be 
ascertained whether their debts would be reached. Under 
this proceeding, the said trustee, Blackwood, and Wilson, the 
executor of Morrison, the other trustee, were directed to sell 
and pay off the debts mentioned in the several deeds to them. 
This they did, and reported to August Term, 1842, of Meck- 
lenburg Covrt. At that term the nature of the debt to Irwin 
and Elms, and that due to the agency of the State Bank, being 
set forth by the trustee Wilson, he reports that he had not 
paid either of.them, whereupon the Court “ordered also that 
the said Joseph H. Wilson pay and satisfy the debt due the 
bank of the State of North Carolina, in his report mentioned, 
amounting to $1,385,64.” This payment, and some others 
ordered in the same decree, exhausted the fund in the hands 
of Wilson, so that nothing came to the hands of Osborne. 

At the Fall Term, 1855, of the Court of Equity of Meck- 
lenburg, Irwin and Elms filed a petition to rehear the decree, 
alleging that there was error in ordering the debt to the bank 
of ve State to be paid in preference to their debts; for that 
the overplus in the hands of Wilson onght to have gone into 
the hands of Osborne, so that these debts which had the pref- 
erence by the terms of that deed might have been paid. 


JUNE TERM, 1857. 913 


Irwin v. Wilson. 

The defendants answered, insisting that there was no error 
in the decree sought to be reheard, for that the deed of trust 
executed in 1833 was intended to provide a security for the 
note in question; that this note was given in lieu and in the 
way of renewal of some of the abilities embraced in that 
deed, and that but for the protection which was provided in 
that deed, the defendants Blake and Caldwell would not have 
signed that note. | 

They say further that the plaintiff Irwin, after having sanc- 
tioned the provisions of that deed by taking benefits under it, 
ought not to be heard to impugn it. Replication. 

The cause being set down for hearing upon the petition, 
answers, and exhibits, was sent to this Court. 


B. I’. Meore, for the plaintifis. 
Boyden, tor the defendants. 


Prarson, J. Under the deed of trust to Osberne, (1838,} 
the two notes to “Irwin and Elms,” assigned to Irwin, had 
priority over the debt due to the State Bank, with Blake and 
Caldwell as sureties. But no funds came to the hands of 
Osborne, being anticipated by the deereé which direets pay- 
ment of the debt due the State Bank, to be made by Wilson, 
the administrator of Morrison, under the deed of trust of 1833, 
whereby the fund was exhausted. The petition alleges there 
was error in that deeree in this—that the residue of the fand, 
after paying certain debts, which it is admitted had priority, 
and among others, a large debt to the Bank, $15,000, secured 
by the deed of trust to Blackwood, (1837,) ought to have been 
allowed to pass into the hands of Osborne, to be applied un- 
der the deed to him, and ought not to have been apphed un- 
der the deed to Morrison. 

This assignment of error is based on the position that the 
deed ‘of trust to Morrison, without any charge of fraud, or 
want of bona fides, is cnoperative en respect to debts contracted 
after its execution, and consequently that the debt due the 
State Bank, with Blake and Caldwell as sureties, which was con- 
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tracted after that time, but by reason of the provision made 
in the deed for all subsequent debts, to which Blake and Cald- 
well might become sureties, was not secured by the deed of 
trust to Morrison, and did not attach to the funds in his hands 
or in the hands of his administrator, and the residue of the 
fund ought to have passed to Osborne, he being entitled to 
the resulting trust of Davidson, under the deed of trust to 
him, to be paid out according to the provisions of the latter 
deed. | 

It appears by the report of Wilson, that the debt in con- 
troversy, that is, the debt to the State Bank, with blake and 
Caldwell as sureties, was contracted prior to the execution of 
the deed to Osborne. That deed contains this clause: ‘This 
trust is not Intended to diminish in any way the validity of a 
trust executed by, and between, William Davidson and Wash- 
ington Morrison, on the 17th of January, 1838, the purposes 
of which trust were partially satisfied by borrowing money 
on the faith thereof.” The deed to Morrison contains this 
clause: “ And whereas it may become necessary for the said 
John Irwin, Samuel McComb, Jane Emmerson, D. T. Cald- 
well.and James C. Blake, for the purposes of enabling me to 
meet the instalments due II. M. Miller, as agent of the Bank 
of Newbern, Raleigh ottice, or for other purposes, to enter into 
other and further liabilities for me, it is therefore the intent 
and meaning (and I do hereby declare it to be such) of this 
trust to indemnity the said Irwin, McComb, Emmerson, Cald- 
well and Blake, not only in all matters for which they are 
now bound as my security, and to secure them the amounts 
IT now owe them zndividually, but to secure them against all 
future liabilities which they may ineur as my security and 
future debts that may be justly due them.” The two notes to 
“Trwin and Elms” were not an individual debt due to Irwin, 
and did not become so until the assignment to Irwin, made 
at the date of the deed to Osborne. So the debt to the State 
Bank, with Blake and Caldwell as sureties, was entitled to 
priority as a future liability incurred by them as the sure- 
ties of. Davidson, upon the faith of the provision made in 
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the deed of trust to Morrison, unless that provision was inop- 
erative. The point is, putting out of the case all question of 
fraud in regard to this provision, (which is the more proper, 
becanse Irwin is expressly entitled to the benefit thereof, as 
well as the other persons named, and concurred in this mode 
of enabling Davidson to sustain his credit,) did this debt to 
the Bank, with Blake and Caldwell as sureties, attach to the 
trust fund in the hands of Morrison or his adininistrator, so as 
to become a charge thereon at and from the time of its crea- 
tion? In other words, was the provision of the deed valid 
for the purpose for which it was intended, or was it void and 
of no effect ? | 

We are at a loss to perceive any ground upon which it can 
be assailed, putting fraud out of the consideration. 

It was suggested on the argument that such a provision 
should be held void, because it evades the policy of registra- 
tion, the object of which is to enable every one to see on the 
face of the deed, as well the property conveyed as the amount 
of the debts secured. This is stating the object for requiring 
the registration of deeds of trusts and mortgages too broadly. 
One purpose is to prevent fraud. That is out of our case. 
Another is to give notoriety to the fact, that certain property 
is incumbered in such a way as to put purchasers, and oth- 
ers Who may be concerned, on engniry, and it is sufficient 
if the deed furni-hes data by which these enquiries may be 
satisied. ‘T’o require precise figures and dates to be made in 
the face of the deed would be attended with great inconve- 
nience, and in many cases be impossible; ¢e. e. a trust to se- 
cure sundry debts—amounts unknown, or a debt of about the 
sum of ; such trusts have frequently passed without ex- 
ception; or to secure a principal against any loss by reason 
of the acts of his deputy and the like; or, as in our ease, to 
secure Blake and Caldwell against any liability which they 
may incur by becoming the sureties of the maker of the trust. 

It was further suggested, that such a provision should be 
held void, because there is no way of putting an end toit, and 
the property would be tied up indefinitely, so that even an 
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act of the Legislature could not set it free without impairing 
the obligation of a contract. 

It is certain that the operation of this provision could be 
stopped by the trustor’s assigning his resulting interest by a 
deed to secure specitie debts, as was done by the deed to Black- 
wood and the deed to Osborne—such debts thereby having 
priority, except against debts previously contracted on the 
faith of the provision; and it is also certain that it could be 
stopped by a-ereditor’s bill, as in this case, to force the trust, 
that is, fo compel the trustee to satist'y the debts secured, and 
allow the excess of the fund to be applied to the debts not 
secured, 

The idea of impairing the obligation of a contract is a fal- 
lacy. There is no contract to be impaired. Irwin, Blake, 
Caldwell and the others, were noé bownd to become sureties 
for Davidson. The provision was merely an indueement for 
the purpose of removing any objection they might have to 
becoming bound for him. If this inducement was taken away 
by an assignment of his resulting trust to secure other debts, 
or by the intervention of the creditors, they were at liberty 
to decline any further Hability. 


Per Curry, | Petition to rehear disallowed with costs. 


JOSIAH AND GEORGE H. YOUNG, Executors, against BENJAMIN 
YOUNG and others. 


The words “which negro I design for the benefit of A. Y. (a married woman) 
and her children, and not to be subject to any debt or debts which J. Y. 
(the husband) may contract, or have contracted,” were Held suflicient to 
give a sole and separate estate to the wile and aremainder to her children, 

Where a negro woman was given by parol to a married daughter, and after 
the woman had a child, the owner willed the woman and her increase to 
the daughter, reciting that the testator had mentioned the said woman in 
a bill of sale made by him to the husband, and at the time of making the 
will, executed a bill of sale for her to the husband, dating it back to the 
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time of the parol gift, it was Held to be a confirmation of such gift, and 
passed the child ag well as the mother. 

Tue words “all of every thing on hand,” in immediate succession to a bequest 
of a horse, house-hold and kitchen. furniture, shop and plantation tools, 
were Held not to pass notes and other choses in action. 


Causx transmitted from the Court of Equity of Stokes county. 

The bill was filed by the Executors to obtain the advice of 
the Conrt upon the following clauses in the will of Robert 
Young, deceased, viz: 

“Ttem 8rd. I will and bequeath to my danghter Anna 
Young, to her and her bodily heirs, my negro woman Mariah, 
aged about forty-four years, which negro I desire for the ben- 
efit of Anna Young and her children, and not to be subject 
to any debt or debts which Jesse Young may contract, or 
have contracted.” 

“Trem 9th. I will and bequeath to my son ‘John Y oung, In 
addition to what I have had to pay for him, a horse, if ‘lise 
should be one on hand, also one side- bard. one book-case, 
two beds and eamiaiee. one clock, my shop tools, and all my 
plantation tools, and my kitchen furniture, two old carryalls, 
all the house furniture not heretofore mentioned, also the 
stock, and all of every thing on hand not Se sno 
tioned.” 

“Ttem 10th. I will and bequeath to my daughter Mary A. 
Powers, a certain negro girl, named Manda, iach she has 
heretofore taken in possession, and the increase of said negro, 
which girl.is mentioned in a bill of sale to B. I’. Powers, to 
have and to hold to her, her heirs and assigns forever.” 

The first point upon which the plaintiffs desire to be advis- 
ed is, whether the words in the 3rd item of the will are sufii- 
cient to secure to Mrs. Anna Young a separate estate in the 
slave Mariah, or whetherit goes to the husband Jesse Young. 

Shortly after the execution of the will, the testator placed 
gome notes, on divers persons, in the hands of the plaintiffs, 
requesting them to collect them, and apply the proceeds there- 
of to the payment of his debts, but he died before they had 
time to collect them. As there is no residuary clause in the 
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will, the defendant John Young claims these notes by virtue 
of this expression in the 9th clause, “all of every thing on 
hand not otherwise disposed of;” while the next of kin in- 
sist that these notes are not disposed of at all by the will, and 
that the proceeds of them must be distributed among thom 
according to the statute of distmbutions. 

The remaining question grows out of the 10th item: The 
woman Manda, after being put into the possession of Mrs, 
Powers and her husband, had a child named Sam, which is 
not mentioned specifically in the will; but it is pertinent to 
the question to state, that the testator made the deed, convey- 
ing Manda to B. I’. Powers, contemporaneously with the ex- 
ecution of the will, but antedated it so as to make it reach back 
to the:time of putting the slave Manda in the possession of 
his son-in-law Powers, which was before the birth of Sam. 

John Young claims Sam as not being disposed of in other 
parts of the wall, and as coming under “the clause of the wil 
above. recited, ander which he claims the notes, 

Powers claims Sam either by force of the word increase, in 
the will, or by virtue of the bill of sale, or by virtue of the 
original parol gift of Manda, confirmed subsequently by the 
will and bill of sale, which he contends will act retrospective- 
ly and reach to a period before the birth of Sam; while the 
next of kin contend that there is an intestacy as to this slave, 
and that he is distributable according to the statute. 

There is no disagreement as to the facts, and all parties 
submit that the Court shall decide the points as stated by the 
executors. 


No counsel appeared for the plaintiffs in this Court. 
Morehead and Miller, for the defendants. 


Nasu, C. J. The bill is filed by the plaintiffs as. the 
executors of Robert Young, dec’d., to obtain constructions of 
the 8rd, 9th and 10th clauses of the will. The 8rd clause is as 
follows: I will and bequeath to my daughter Anna Young; to 
-her-and her bodily heirs, my negro woman Mariah, aged about: 
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forty-four years, which negro I design tor the benefit of Anna 
Young and her children, and not to be subject to any debt 
or debts which Jesse Young may contract or have contracted. 
The authorities on the subject are abundant to show that there 
are no technical words peculiarly appropriated to the creating 
of a separate estate in a married woman. The Court in the 
construction of such instruments look to the intention of the 
donor; if that be clear, the Court will execute it, keeping in 
mind that the governing principle is that the husband is not 
to be deprived of his jus maritz, except by express words, or 
by a justinference. Lewin on trusts, 150; Asheraft v. Little, 
4 Ire. Eq. Rep. 238. The words here are, “and not to be 
subject to any debt or debts which Jesse }oung may contract, 
or (may) have contracted.” Ilere is a plain and manifest 
intention on the part of the donor, that the slave Mariah shall 
be for the sole and separate use of the wife and her children. 
The husband, Mr. Young, has no interest in the slave. 

The 10th item is as follows: “I will and bequeath to my 
danghter Mary A. Powers, a certain negro girl named Manda, 
which she has heretofore taken in possession, and the increase 
of said negro, which girl is mentioned in a bill of sale to B. 
F. Powers, &c.” There is no contest as to the right of Mrs. 
Powers to the woman Manda. It appears that previously to 
the making of the will and the execution of the bill of sale, 
while the woman was in the possession of Mary A. Powers, 
Manda had a child born named Sam. To whom. does he 
belong? Mr. Powers claims and holds him as his property 
under the term increase in the will; and if not under the will, 
under the bill of sale. We think he passed to Mr. Powers by 
neither instrument. We ‘will dispose of the bill of sale first. 
That instrument which is an exhibit in the case, bears date 
the 14th of February, 1846. The will was made on 8th of Sept., 
1855, and the testator died on 2nd of December of the same 
year. The bill of sale was executed and delivered at the same 
time the will was. The deed takes effect from its delivery, 
and not from the date mentioned in it. It disposes of nothing 
but the woman Manda. It makes no mention of Sam, who 
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was the property of the testator.. The claim, therefore, of Mr. 
Powers under the deed, is not well founded. Neither is it 
under the will. It is well settled that wills take effect and 
speak from the death of the testator, unless a different intent 
is expressed; consequently, a gift of a negro woman and her 
increase is taken to mean such as. she may afterwards have. | 
Turnage v. Turnage, 7 Ire. Eq. Rep. 128. This is fully to the 
point before us, and, therefore, it isnot necessary to cite other 
authorities of which there are many. Sam, then, passed to 
Mr. Powers neither by the will nor by the deed. But he did 
pass by virtue of the parol gift; the will and the deed operating 
as a confirmation of the gift. The fact of antedating the deed 
proves incontestably that he did intend to confirm it. Woods 
v. Woods, 2 Jones’ Eq. Rep. 420; Lowe v. Carter, Ibid, 327. 
The 9th item of the will is as follows: “I will and bequeath 

to my son John Young, in addition to what I have had to pay 
for him, a horse if there is one on hand; also one side-board, 
one book-case, two beds and furniture, one clock, my shop- 
tools, and also my plantation tools, and my kitchen furniture, 
two old carryalls, all the house furniture not heretofore men- 
tioned, also all the stock, and ald of every thing on hand not 
otherwise mentioned.” Under this clause John Young claims 
the boy Sam, and also all the notes and bonds put by the 
testator in the hands of his sons Josiah and George Il. Young. 
This claim cannot be allowed for several reasons. List. 
Where the words, goods, chattels and other general terms are 
used, coupled with words of a limited signification, they will 
be restrained to things eyusdem genéris ; 2 Wms. on Ex’ys., 
752. Thus, where the testator bequeathed to his niece all his 
goods, chattels, household-stuff, furniture and other things 
which should be in his house at A., it was decided that cash 
found there in the tes:ator’s house did not pass, for the words 
other things, should be intended of like nature and species 
with those beforespecitied. Zrofford v. Berridge, 1 Ikq. Cas. abr. 
— 901; Ambler,612. Theclause which we are now considering 18 
to be confined to all such things as the testator had at his death, 
of the nature and species of the goods with which the words 
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other things are coupled. We have disposed of the question 
as to Sam, but John Young also claims, under. this clause, all 
the notes and other. choses in action, and all the estate not 
specifically bequeathed to others. Je is entitled under that 
clause, to every thing belonging to the testator at the time of 
his death, which are ejusdem generis with the other property 
with which they stand connected in the clause, and which is 
not specifically bequeathed; for instance, if he had more beds, 
or more bureaus, than are bequeathed in the will, he is entitled 
to them. Ile is not entitled to the notes and the choses in 
action, nor the money on hand at the time of the testator’s 
death. The notes and choses in action do not pass under the 
will, there being no residuary clause. As to them, the testa- 
tor died intestate, and they are to be divided among the next 
of kin under the statute of distributions. 


Per Corram, Decree accordingly. 


WILLIAM W. VASS, Adm’r., against HARRIET FREEMAN, Executrix. 


Where slaves, or other property, are bequeathed to two or more persons im- 
mediately, as tenants in common, with a hmitation over to the survivors, 
or in case that one or more of them die, it is settled that wnless the con- 
trary intent appear froin other parts of the will, those who survive the tes- 
tator will take absolutely. . | 

But where, from special circumstances and express words in other parts of 
the will, it appears that the testator referred to a survivorship to take place 
between legatees after his death, the above general rule does not prevail. 

Where A gave a joint estate, for life, to his mother and sister, with an abso- 
Jute estate to the survivor, expressing a belief that he would soon die, and 
that these two objects of his bounty would survive him—appointing them 
his executrices—ziving them minute instructions as to the management of 
the cstate and the selection of their agents—their place of residence, and 

cautioning them against imposition, it was Held that the testator meant 
to give the property to the survivor of the two who should become so by 
the death of one of them after his death. 

6 
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Causr removed from the Court of Equity of Wake county. 

The bill was filed to recover a legacy bequeathed to Aman- 
da G. Freeman in the will of William G. Freeman. The fol- 
lowing are theematerial clanses of the said will, bearing upon 
the question : 

“8rd. I give and bequeath to my mother, and Amanda G. 
Freeman, the whole of my estate, jointly, and upon the de- 
mise of either, the survivor to have the whole in fee simple, 
forever.” | | 3 

After describing the situation of his mercantile effects and 
funds deposited in several places, the will . proceeds, “ and 
' my negroes, perhaps they had better keep, and my goods, 
perhaps they had better dispose of on as good terms as they 
can. They were purchased for cash, and perhaps can be dis- 
posed of with advantage to the purchaser and my estate, 
which disposition can be public or private; but I would not 
- advise them to carry on the business, as they know nothing 
about it, and would likely be prejudiced in the financial af- 
fairs; but think my mother and sister might qualify as my 
executrix, and employ William T. Dortch to settle the busi- 
ness up for then as their agent. In consideration of the per- 
sons, [now nominate my mother, Harriet Freeman, and sister 
Amanda G. Freeman, my executrixes, to execute and carry 
out my will in as full and ample a manner as I could, were I 
personally present.” He then notices that his brother Bryan 
had left a child; but declares, in violent terms, his unwilling- 
ness for that child to have any part of his estate. The will 
then proceeds: “Perhaps it would be best for mother and 
Amanda to invest the bonds, notes and accounts, &c., in State 
bonds, if you could do so, as it would be a safe investment, 
and you could get the interest semi-annually. I do not know 
what to advise relative to living. Perhaps you prefer going 
to Raleigh to live, or perhaps to Franklin; but exercise your 
own discretion and will as to that.” 

He then suggests that many persons may affect asympathy, 
‘and want to marry Amanda,” but he advises them to repel 
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all such advances, and to consult their lawyer as to their 
affairs. | 

Both the executrices qualified, and undertook the burthen 
of administering the estate. | 

Amanda, the sister, mentioned in this will, intermarried 
with the plaintiff and died about a year afterwards, and the 
plaintiff took out letters of administration on her estate. 

The plaintiff contends, that by the provisions of the said 
will, the limitations over on a death, are confined to a period 
within the life of the testator, and that on his death the interests 
of the legatees became absolute, and that as the administra- 
tor of Amanda, he is entitled to the personal estate bequeath- 
ed to her, and that: by the jus marti, he is entitled to hold 
the same. ‘The prayer is that the defendant, as executrix, ac- 
count and pay the said legacy to him. 

The defendant answered, not disputing the facts, but insisting 
on the whole estate as belonging to her, claiming that of Aman- 
da by survivorship. 

The cause was set down for hearing on the bill, answer and 
exhibit, and sent to this Court. 


B. F. Moore, for the plaintiff. 
Phillips and Green, for the defendant. 


Barrie, J. When slaves or other personal chattels are be- 
queathed to two or more persons, immediately, as tenants in 
common, with a limitation over to the survivors or survivor, 
if, or in case that, one or more of them die, it is settled that, un- 
less a contrary intent appear from other parts of the will, 
those who survive the testator will take absolutely. Therule 
which thus refers the period of survivorship to the death of 
the testator, was first laid down by Lord Chancellor Cowper 
in the case of Lord Bindon v. The Earl of Suffolk, 1 Peere 
Will. 99, was followed by many cases in England, and has 
been recognised in this State in the cases referred to by the 
plaintiff’s counsel, of Hogg v. Cox, 2 Dev. Eq. Rep. 121; 
Hilliard v. Kearney, Busb. Eq. Rep. 222; and Biddle v. 
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Hoyt, 1 Jones’ Eq. Rep. 159. The reason of the rule is given 
by sir Joun Leacu Vice Chancellor, in Allen v. Larthing, 
{reported in 2 Jarman on Wills, 688, 689,) “ that where a tes- 
tator refers to death simply, the words are necessarily held to 
mean death in his (the testator’s) life-time, the language ex- 
pressing a contingency, and death generally being not a con- 
tingent event.” If there be any time subsequent to the death of 
the testator, to which the period of survivorship can be refer- 
red, as, for instance, the death of a tenant for life, or the time 
when the property is to be divided, that will be adopted in- 
stead of the death of the testator, unless a special intent to 
the contrary can be found in the will. This was decided by 
Sir Jonw Leacw in Cripps v. Walcott, 4 Madd. Ch. Rep. 11, 
and has been sustained by many subsequent cases in England 
and this State. See 2 Jar. on Wills, 648; Diddle v. Hoyt, 
‘abi supra. Analogous to these cases of survivorship, are those 
where bequests are made to a person, with a limitation over 
in case of his death. The question is whether the testator 
uses the words “ in case of” in the sense of at or from, so as 
to restrain the prior bequest to a life-estate with a remainder 
over, or uses them to substitute another bequest in lieu of the 
prior one, should that fail by the death of the first legatee in 
the life-time of the testator. “The difficulty in nel cases, 
(says Mr. Jarman,) arises from the testator having applied 
terms of contingency to an event, of all others, the most cer- 
tain and inevitable, and to satisfy which terms it is necessary 
to connect with death some circumstance, in asseciation with 
which it is contingent; that circumstance, naturally, 1s. the 
time of. its happening ; ; and such time, where the bequest is 
immediate (4 ¢ in possession) necessarily is the death of the 
testator, there being no other period to which the words can 
‘be referred.” But though it-is an established rule, that where 
there is a bequest simply to A, and in case of his death, or if 
‘he die, thene to B, A will take absolutely upon surviving the 
testator, (Lowsield v. Stoneham, 2 Strange’s Rep. 1261, Zrot- 
ter v. Walliams, Pre. in Chan. 78,) yet where there is another 
- point of timé ‘to which such dying may be referred, as is ob- 
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viously the case when the bequest is to take effect in posses- 
sion at a period subsequent to the testator’s decease, the 
words in question are considered as extending to the event 
of the legatee dying in the interval between the testator’s de- 
cease and the period of vesting in possession. See Lfervey v. 
MeLaughlin, 1 Price’s Rep. 264; Lome v. Pillans, 2 Myl. 
and Keen’s Rep. 24. Thus it will be seen that, whether in 
the case of survivorship, or in that of a bequest to one person 
with a limitation over, where the death of the legatee is spo- 
ken of as an uncertain event, it can be so only in reference to 
some other event, and that the death of the testator must, of 
necessity, be assumed as the event referred to when no other 
is mentioned in ‘the will. But even where there is no subse- 
quent time to which the-death of the legatee, spoken of as 
contingent, can be referred, and where the bequest is imme- 
diate, special cirenmstances will induce the Court to construe 
it to mean the death of the legatee at ay time, and not restrict 
it to the death of the testator. See Lellings v. Sandom, 1 Bro. 
Ch. Cas. 898; Wowlan v. Nelligan, Ibid 489, and Lord Dovg- 
las v. Chulmer, 2 Ves. Jun. 501. In the last mentioned case 
a testatrix bequeathed her residuary personal estate for and 
to the use of her danghter, I'rances Lady D., and in case of 
her decease, to the use and behoof of her (Lady D’s) children, 
share and share alike, to whom her trustees and executors 
were to account for and pay over.and assign the said residue. 
sv a codicil, the testatrix gave aring toherdanghter Lady D. 
Lord Louyhborough treated the notion, that the testatrix in- 
tended to provide for the event of Lady D’s. dying in her (the 
testatrix’s) life-time, as contrary to the natural import of the 
words, and the distinction between tle expression used and 
et or fro her decease, as too subtle. Ile also relied upon 
the Leqnest of the ring, as being inconsistent with the suppo- 
sition of her taking the whole interest in the residue; and he 
observed that, under the circumstances which had happened, 
there was no other way by which the bounty of the testatrix 
could reach the children, but by giving the residue to Lady D. 
tor life, with the remainder to her children. The remarks of 
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Sir Winriam Grant in Webster v. Lfale, 8 Ves. Jun, 411, up- 
on this case, would seem to show that the cirenmstance of the 
gift of the ring ought not to have influenced the decision. 

From the cases to which we have just referred, it appears 
clearly, that special cirenmstances will prevent the applica- 
tion of the general rule which, in immediate bequests, refers 
the contingent terms, in which the death of the legatee is 
spoken of, to the event of the testator’s death. Much more 
will this be the case when such special circumstances are at- 
tended by words indicating eertainty m the death of the leg- 
atee, or one of the legatees. 

In such a case there is no necessity to restrict the death of 
the legatee to that of the testator, a restrietion which Sir I. 
P. Arpen, M. R.,in Zeusse/d v. Long, 4 Ves. Jun. 551 ,ealled an 
unnatural construction, beeause, as Sir Wirrram Gran said 
in Brown v. Bigg, 7 Ves. Jun. 279, the testator generally 
supposes that the legatee will survive him. The death of the 
legatee, therefore, where there is a Hmitation over atter an 
immediate bequest, or where a survivorship is provided for, 
may be construed to mean, what it is in fact, a certain event 
without reference to any other event. The intention of the 
testator will then be carried out by giving eftect to the ulterior 
limitation, or to the survivorship, after the death of the legatee, 
instead of being defeated by holding the interest of such 
legatee to be absolute, in case of his being alive at the death 
of the testator. Applying this rule to the ease before us, it 
gave a joint estate tor hfe to the testator’s mother and sister, 
with an absolute estate to the survivor, and the whole seope 
of the will proves clearly, as the detendant’s eounsel contended, 
that such was the testator’s intention. In every part of his 
will he shows that he expeeted to die seon, and that both the 
objects of his bounty would snrvive him. Ife gives minute 
information of the then existing state of his affairs; and being 
a merchant as well as a slave owner, he advises Jiis mother 
and sister (whom he appoints his executrices), how they shall 
dispose of his goods and slaves. Ile selects a professional 
gentleman, whom he directs them to employ ; points out the 
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best investment for their money; and suggests one or two 
places for their choice of a future residence. The terms of the 
bequest are as follows: “I give and bequeath to my mother 
and Amanda G. Freeman, the whole of my estate jointly, 
and upon the demise of either, the survivor to have the whole 
in fee simple forever.” It will be observed that the words of 
bequest import a joint tenancy, by which the legatees 
may still hold in North Carolina, thongh the incident of sur- 
vivorship was abolished by the act of 1784. (1 Rev. Stat. ch. 
43, sec. 2; Rev..Code ch. 45, sec. 2.) There is nothing to 
indicate the wish or expectation of the testator that his mother 
and sister would divide the property, and he had the undoubted 
right to limit the whole absolutely to the longest liver. What 
is there, then, to prevent his manifest intention from being 
carried into effect? Only one plausible objection has been, or 
can be, urged against it. Ilad Mrs. Vass (who was the lega- 
tee, Amanda G. Freeman), left children, they would, in the 
event which has happened, of their mother’s death before her 
mother, have been excluded by this construction from any 
part of the testator’s estate. This is admitted to be an impor- 
tant consideration, and would, in a case of donbtful intent, 
have great weight in restricting the survivorship to the death 
of the testator. But we think the intention of the testator is 
expressed in terms too plain to admit of doubt. Besides the 
circumstances to which we have already adverted, it will be 
noticed that the death of the legatee 1s spoken of as a certain 
event. Itis upon her death that the survivorship is to take 
place. There is no contingency either expressed or implied, 
and there is, therefore, no place for the application of the gen- 
eral rule which, in a case of necessity only, refers it to the 
death of the testator. In addition to this, the testator shows 
himself, that he had no particular wish to provide for any 
body except his mother andsister. Le expressly excludes the 
only child of his deceased brother, and he warns his sister 
against the advances of suitors, in terms which shows that he 
did not wish her to marry, and that he had very little idea of 
providing for her children. His disposition of his property 
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may not be such as we can approve, but it was his own, and 
he had the right to give it to whom he pleased, and upon what 
terms he chose, provided that in doing so he violated no rule 
of law. We are bound to say, that the only fair construction 
of which the language of the will is susceptible, is not oppos- 
ed by any rule of either the common or statute law, and that 
it is our duty to give effect to it. The plaintiff, as the admiin- 
istrator of his wife, is not entitled to any part of the testator’s 
property, and his bill must, theretore, be dismissed. 


Prr Curiam, | Bill dismissed. 


JAMES GARRISON and another, executors, against POLLY ANN 
EBORN and another. 


Where a testator, having a wife and two daughters, directed in his will that 
certain slaves, and other property, should be divided “between his wife 
and children,” and in a subsequent clause directs that, in case of the death 
of one of his daughters “ leaving no heir of her body, then, and in that case, 
it may go to my remaining child or children,” one of the daughters hav- 
ing died in the life-time of the testator, it was feld that her share went to 
her sister, and that the widow took but one-third. 

Where it is provided in a will, that the widow should take of certain articles 
as much as she wanted, it was Held that she was. vested with unlimited dis- - 
erétion as to the quantity she might take, even to the amount of the whole 
of the articles mentioned. 

The Act of Assembly in relation to the time when a will « shall jheneale and 

take effect,” applies only to the property named in it, and not to the lega- 
tees. 


Cause transmitted from the Court of Equity of Beaufort county. 
The bill was filed by the plaintiffs, as the executors of Sam- 
uel C. Eborn, suggesting that there are conflicting claims 
arising out of the several provisions of the will-of the said 
Samuel C: Eborn, and praying that the legatees may be or- 
dered to interplead, so that these different interpretations and 
assertions of claim may be considered and determined iby a 
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decree of this Court. The following are the material clauses 
of the will, out of which these questions arise: 

“Ttem Ist. My will and desire is, that all my real estate, of 
every name and character, may be sold within one or two 
years after my death, at the discretion of my executors here- 
inafter named, upon a eredit of from one to five years, taking 
notes with approved seeurity, with interest from day of sale 5 
and the fund arising frem the sale of my real estate, together 
with all the funds, (money and notes,) which J have on hand, 
as well as all such as may come into the hands of my executors, I 
desire to be equally divided between my wife and children, 
share and share alike. | 

“Jtem 2nd. My will and desjre is, that all my negroes may 
be equally divided between my wife and children, and} in case 
of the death of one of my children leaving no lawrald issue of 
her body, then, and in that case, it is my will and desire, that 
it may go to my remaining child or children, as.the case may 
be. And in ease of the death of all my children, leaving no 
lawful issue of their. bodies, then, and in such case, I leave 
them all to my wife during her life-time, with power to con- 
vey, at her death, one half of all my negroes, which I own, to 
such persons as she may think proper, and the other half I 
desire to be equally divided between my. two brothers, Wil- 
liam and Robert, and my sister Mary Elizabeth Davidson, 
and the funds mentioned in item Ist, I desire to be disposed. 
of in like manner as the slaves mentioned in this item 2nd. 

“Ttem 8rd. I loan to my wife as much of. the house-hold 
and kitchen furniture, also as much of the corn and fodder, 
pork and bacon, as she may want; also as many of the horses 
and mules, also as many of the riding vehicles and carts, to- 
gether with as many harness of each as she may desire, and 
as much as-she does not want, I desire to be sold.” 

At the date of this will the testator had a wife, the defend- 
ant Polly Ann, and two children, Cora, who died afterwards 
in his irene: and the other defendant, Elizabeth. 

The plaintiffs stafe, in their bill, that they have seld the land in 
obedience to the directions of the will, and. have the slaves in 
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their possession; that they have allowed the widow, Polly 

Ann, to make choice of such house-hold and. kitchen furni- 
ture, mules, vehicles and harness, and of as much pork, bacon, 
corn and fodder, as she desired, and have filed a list of the 
same, with their values. 

_ They. state also, in their bill, that on the part of Polly Ann, 
itis contended that, by a proper interpretation of the will, un-_ 
der the circumstances that have happened, she is entitled to 
one half of the proceeds of the sales of the land, and one half 
of the slaves, also to all the furniture, &c., which she has 
» chosen. 

That on the part of Elizabeth, it is contended that her mo- 
ther, Polly Ann, is entitled to only one-third part of the pro- 
ceeds of the sales of the land, and the like proportion of the 
slaves; that she is not entitled to take as much of the furnt- 
ture as she pleases, but that a reasonable quantity must. be 
set off to her, and that the amount taken by. her (although not 
all of any one kind) is excessive and unreasonable. 

Answers were filed by both of the defendants, asserting 
their views, and insisting upon the several. interpretations as 
attributed to them in the plaintiffs’ bill, and each asking the 
Court to decree in her behalf accordingly. 

The cause was set down for hearing upon the bill, answers 
and exhibit, and sent to this Court. 


Rodman, for the plaintiffs and for defendant Elizabeth. 
Donnell, for the defendant Polly Ann. 


Barrie, J. We are of opinion that the testator’s widow 
had the right to take all the articles of the kind mentioned in 
the 8rd item of his will. The testator makes no restriction 
upon her “want” or “desire,” and this Court has no right to 
do so; but asshe has made a choice of apart only of the 
articles designated, she must be content therewith. 

Under the 2nd item of the will, the widow claims one half 
of the negroes, upon the ground, that at the time of his death 
tlie testator had but one child, and the direction is that the 
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negroes shall be equally divided between his “ wife and chil- 
dren.” Had-the testator added nothing else, the widow’s 
claim might have been difficult to resist, because the children are. 
spoken ofasa class, and the death of one in the testator’s life-time 
would have left the survivors or survivor to answer the de- 
scription. But at the time when he made his will, he had 
two children, one of whom died afterwards in his life-time, 
and he has provided for that event, by saying, that “in case 
of the death of one of my children, leaving no lawful issue of 
her body, then, and in that case,” her share shall go to the 
remaining child or children. By using the feminine pronoun 
“her,” the testator recognises that all the children he then 
had were females, but as he might have more, he makes the 
limitation over to them, not as a danghter or daughters, but 
as children. The death of one of his daughters being spoken of 
as a contingent event, it must necessarily be so in reference 
to some other event, and as no other is mentioned, the death 
of the testator must be taken as that event. The daughter 
having died before the testator, the will gives her share to her 
surviving sister, tothe exclusion of her mother. See the case of 
Vass v. Freeman, decided at the present term, (ante 221,) where 
the subject of the period to which the survivorship shal be refer- 
red is fully discussed. The late act which declares that 
“every will shall be constrned, with reference to the real and 
personal estate comprised therein, to speak and take effect, 
as if it had been executed immediately before the death of 
the testator, unless a contrary intention shall appear by the 
will,” cannot aid the claim of the widow, because it applies 
only to the property named in it, and not to the legatees. 

The fund to be raised from the sale of land, the collection 
of notes, &¢., which the first item requires to be divided equal- 
ly between the testator’s wife and children, share and share 
alike, is, by the 2nd item, “to be disposed of in like manner 
as the slaves mentioned in this item.” By this, we understand 
that it is to be subject to the same limitations and restric- 
tions, and of’ course, in the event, which has occurred, of the 
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death of one of the daughters in the testator’s life- time, her 
share will go to her surviving sister. 

The articles mentioned in the 8rd item, not taken by the 
widow, were directed to be sold, but the proeeeds arising 
therefrom, are not disposed of, unless they can be construed 
to form a part of the fund bequeathed ‘in the first item. 
Whether it is so included or not, it is unnecessary to decide, 
for if it be a lapsed legacy it will be divided in the same 
manner as the other property; that is, the law will give to the 
widow one-third, and the remaining two-thirds to the ¢ hild. . 

A decree may be drawn in accordance with this opinion, 
and the executors will pay the costs of the suit out of the es- 
tate in their hands. | 


Per Curiam, Decree accordingly. 


CASWELL LEA and others against REUBEN McKENZIE and others, 


A bill charging that the defendant, by false representations and other frau- 
dulent means, had prevailed ona party to convey to him a v aluable copper- 
mine, which patty had, by parol, agreed to convey. it to the plaintiff, cannot be 
sustained in Equity. 


Cause removed from the Court of Equity of Ashe county. 
One Jesse B. Reeves was the owner of a moiety of fifty 
acres of land, including a highly valuable point called, “Ore 
Knob,” supposed to be very rich in copper ore, which he eon- 
tracted by parol to sell to the’ plaintitt Lea, for himself and 
the other plaintiffs, mentioned in the case, upon the follow- 
ing terms: The said Reeves was to lease to the plaintiffs his 
hole interest in the said copper mine and tract of land for 
three years, and they, on their part, by-examination and 
mining, were satisfactorily to test the value of the said mine, 
atter vhiteh he ws to convey to them one half of his interest 
for the expenses and services which they might bestow upon 
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the property,and the other half for $4000, if they elected to 
purchase the remaining share. These terms were conclusive- 
ly agreed upon, but were not reduced to writing; but to en- 
able said Reeves to acquire the entire property in the mine, 
that he might convey that upon like terms, it was agreed that 
the execution of the writings should be delayed for three 
weeks. The bill alleges, that shortly after this parol agree- 
ment, the defendant Mckenzie having found out that this 
contract was entered into, fell in company with the said 
Reeves, and by falsely and fraudulently representing that the 
plaintiff Lea had abandoned his contract, that he had lately 
seen him and heard him say so, and that the said Lea had re- 
turned to Tennessee, and did not intend to comply with his 
engagement, and by other fraudulent means, had induced the 
said Reeves to make a conv eyance of the Ore Kxnob tract and 
all his mining interest to him, the said McKenzie, for the use 
and benefit of himself and the other defendants. | 

The plaintiffs further state, in their bill, that through their 
agent, the said Lea, they applied to the defendants, and ofter- 
ed to repay to them what they had expended in prosecuting 
the mining business since taking such conveyance, and de- 
manded a conveyance to them, which was refused. 

The prayer is for aconveyance of the said property to them, 
and for an account; also for general relief, 

The defendants demurred. | 

There was a joinder in demurrer, and the cause being set 
down for argument, was sent to this Court. 


Boyden, for plaintiffs. 
Lenowr, tor defendants. 


Nasu, C. J. Jesse B. Reeves was the owner of an undi- 
vided moiety of a tract of land, lying in Ashe county, contain- 
ing fifty acres. The bill states that the plaintiffs, through 
their agent, Caswell Lea, one of the plaintiffs, made a parol 
contract with Reeves, to purchase one half of his interest 
in the said tract, at $4000. The stipulations of the contract, 
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as set out in the bill, were, that Reeves would lease to the 
plaintiffs, for the term of three years, all his said mineral in- 
terest in said tract of land, and they, within that term, would, 
by examination and mining, satisfactorily test the value of the 
said mine, after which he would convey to them in fee sim- 
ple, an undivided half.of his interest and right in the same, in - 
consideration of these expenditures and services in the expen- 
ments done for testing, and the other half for $4000. The 
bill states the writing and execution should be postponed for 
a term not exceeding three weeks, at or before the expiration 
of which time, the execution of the. contract by deed was to 
be done. The plaintiffs, in their bill, state that their agent 
Lea, having business in Grayson county, went there, and fell 
in with the defendant McKenzie, to whom he stated his con- 
tract with Reeves, and that McKenzie, without his knowledge, 
immediately came to Ashe county and proposed to Reeves 
that he should sell his interest in the land to him and his com- 
pany, which Reeves refused to do, stating his contract with 
the plaintiffs, and to induce him to do so, fraudulently and 
falsely told him he had seen Lea in Grayson, and that ‘he in- 
tended to give up his contract, and that he, Lea, was then 
actually on his return home to Tennessee. Infiuenced by 
these false and fraudulent representations, Reeves sold and 
conveyed to him, McKenzie, by deed, the premises in ques- 
tion, or his entire interest therein. The deed bears date 26th 
of April, 1854, before Lea returned from Grayson county. 
The bill alleges that the representations, by which the defend- 
ant McKenzie induced Reeves to sell to him and his compa- 
ny his interest in the lands, which he had previously con- 
tracted to sell to the plaintiff and his company, were utterly 
and entirely false. The bill alleges the willingness of Reeves 
still to comply with his contract with the plaintiffs, if he could, 
and that they have demanded from the defendants a convey- 
ance of the interest so procured by them, proffering to pay all 
the expenses which they may have incurred, all of which they 
have refused. They pray that the defendants may be declar- 
ed trustees for them ; that they may be decreed to reconvey 
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to them; and for a general account. The lease mentioned in 
the contract is a lease for mining purposes, and by the act of 
1844, Rev. Code, ch. 50, sec. lis void if notreduced to writing 
as a contract for an interest in land. 

The defendants have filed a general demurrer. The object 
of a general demurrer is to supersede the necessity of an 
answer, and when a defendant thinks that, upon the state- 
ment made in the bill, the plaintiff has shown no equity, a 
demurrer shortens the litigation, and brings the contest down 
to asingle point. When the bill fails to show that plaintiff 
has an equity, which a Court of Chancery can recognize, the 
defendant may avail himself of the defect upon the hearing, 
or as in this case, demur, which is the better course, as it re- 
lieves the Court from the labor of investigating the facts, as it 
confesses all the facts which are properly set forth in the bill. 
It submits, that on the plaintiff’s own showing, his claim is 
bad. Adams, 332. The defendants admit that the plaintiff 
Caswell Lea made with Reeves the contract set forth, and 
that they procured from Reeves, by false representations, 
the conveyance to themselves. The contest is narrowed down 
to the question, does the bill set forth any equity against the 
defendants? We are of opinion that it does not. In order to 
ascertain this fact, it is necessary to ascertain what equity is 
stated in the bill against Reeves; for if the plaintitis could not 
compel Reeves to convey to them the premises, that is, if the 
contract was of such a nature that Equity cannot enforce it 
against him, neither can they enforce it against his assignee. 
The statute of frauds makes vozd all contracts for the sale of 
land and slaves, which are not evidenced by some instrument, 
‘in writing, signed by the party tobe bound. Tere, the whole 
of the contract stated .in. the bill is in parol, and further, it. 
was a part of the agreement, that the execution of the neces- 
sary writings and conveyance should be postponed for three 
weeks. esas Reeves, then, the plaintifis, by their own 
statement, have no equity to compel from him a conveyance. 
This is a principle so plain, and so repeatedly decided by this 
Court, and so familiar to the profession, as to need no author- 
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ity to be cited. Upon what then rests their equity against 
the defendants? It is simply upon the ground of the fraud prac- 
ticed by them, or their agent, the defendant McKenzie, in 
procuring their conveyance. How does this fraud assist their 
equity? What right have they in a Court of Equity, which 
has been injured Ve them in their purchase? None what- 
ever. They had no right which could be enforced against 
reeves. ‘They, therefore, have no right which could be recog- 
nized in this Court either against Reeves or the defendants. 


Per Cvriay, The demurrer is sustained, and the bill 
dismissed. 


JAMES ALLISON and others against ROBERT W, ALLISON and others. 


All personalty which is nat effectually disposed of by a will, whether it be 
acquired after the making of the will, or whether it fall in by the lapse of a 
legacy, will pass by a general residuary clause, unless it appear from the 
context that such was not the testator’s intention. 

A lapsed legacy is more readily included in a residuary clause than one that 1s 
void as being against the policy of the State. 


Cause removed from the Court of Equity of Cabarrus county. 

The main question in this case arose upon the construction 
of the will of Thomas Allison; the 5th clause of which is as 
follows: 

“Sth. I will and bequeath to my son John G. Allison, the 
negro boy named Nat, one horse named Jim, and one colt, 
Sam.” 

The 12th clause is as follows: 

“12. The balance of my property not herein devised, I will 
to be divided equally between my four children, John G. 
Allison, Robert W. Allison, Silas Y. Allison and Elizabeth 
Allison.” 

Jobn G. Allison died in the life-time of the testator, and 
there arose a question whether his share should be included 
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in the residuary clause, or whether it should go as undisposed 
of property to the next of kin according to the statue of distri- 
butions. | 

The cause was set down for hearing on the bill and answers, 
and sent to this Court. 


Jones, for the plaintiffs. 
Welson, for the defendants. 


Barrie, J. The residuary clause in the will now under 
consideration is of the most comprehensive character. It em- 
braces the balance of the testator’s property of every kind not 
otherwise bequeathed. It must, therefore, comprehend, as was 
said by the Court in Sorrey v. Bright, 1 Dev. and Bat. Eq, 
Rep. 118, “all the personalty which is not otherwise effectually 
disposed of by the will, whether it be acquired after the making 
of the will, or whether it fall in by the lapse of a legacy, or 
by the particular gift of the thing being illegal and void.” This 
settles the question in the present case, unless there be some- 
thing in the will to make it an exception to the general rule. 
We will proceed to consider whether such an exception can 
be established. In the same case of Sorrey v. Bright, it is 
said that the extent of the rule may be restricted by the special 
wording of the will. Ifthe residue given is partial, that is, of 
a particular fund, the rule has no application. So, where it 
is clear from the residuary clause itself, or other parts of the 
will, that the testator had in fact a contrary intention, namely, 
“that the residue should not be general, and that things given 
away, or which the will professed to give away, should not 
tall into the residue.” The cases cited by the plaintiffs’ 
counsel of A¢rkpatrick v. Leogers, 6 Ire. Eq. Rep. 135; Hudson 
v. Pierce, § Ire. Eq. Rep. 126, and Lea v. Brown, decided at the 
last term, (ante, 141,) all recognize the general rule, but are held 
to be exceptions from it, on account of the special circumstances 
of intent apparent in the will. In the case before us, the only 
circumstance that can possibly be relied on to take it out of 
the genaral rule, is, that the legatee whose legacy lapsed by 
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his death in the life-time of the testator, was himself one of. 
the residuary legatees. Had the legacy given to him been 

void on account of its being contrary to law, and had he sur- 
vived the testator, then it might have been contended, perhaps, 
with success, that the legatee could not have taken as a re- 

siduary legatee, or as one of the residuary legatees, what had 

been declared void when given to him as a specific or general 

legacy. See Hudson v. Pierce, ubi supra. But there is no 

such inconsistency in the other residuary legatees taking under 

a general and unr estricted clause, what turns out to be other- 

wise undisposed of, by reason of the death of a legatee before 

the will took eect .The law favors the construction that a 

lapsed legacy of the latter kind falls into the residue, more 

readily than it does one which lapses because it is void. The 

reason for the distinction is‘stated in Lea v. Brown, and need 

not be here repeated. Our opinion then is, that the legacy 
to John G. Allison, which lapsed by his death in the testator’s 
life-time, fell into the residue, and must be equally divided 

between the other residuary legatees, and a decree may be 

drawn accordingly. | 


Prr CURIAM, Decree accordingly. 


CATHARINE OSBORNE and others against MARTIN WIDENHOUSE 


and others. 


Where land was devised to a grandson by his paternal grandfather, and the 
devisee died in the life-time of his father, it was Held that the devisee not 
being an hetr, or one of the heirs, of the devisor the estate passed to his uncles 
and aunts on a mother’s side as well as.those on the side of the father. 
(Burgwyn v. Devereux, 1 Ire. Rep. 586, cited and approved.) 


Cause transmitted from the Court of Equity of Cabarrus county, 

This was a petition for the partition of several tracts of land 
amongst the heirs-at-law of one Noah Furr, and for the purpose 
of ascertaining the respective interests of the plaintiffs and 
defendants in the premises. The Jand in question was origi- 
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nally, owned by Paul Furr, who devised the same as follows: ° 
“T give and bequeath unto thé bodily and lawful heirs of my 
son’ Henry Furr, the tract of land whereon he now lives,” (de- 
scribing it). Previously to the death of the. testater, his son 
Henry: ‘Furr had intermarried with Elizabeth Linker, by 
whom he had one child, the said MVeah. Shortly after"the 
death of the testator, N pal died without having bad issue, and. 
without brother or sister, or the issue of such. Henry, the 
father of Noah, then died; and Elizabeth, the mother, also | 
died, and the only question in the case, is whether the brothers 
and sisters of Henry Furr, (the paternal uncles and aunts of 
Noah), are entitled to have the proceeds of the land divided 
amongst them, or whether the brothers and sisters of Elizabeth 
Likor (the acne uncles and aunts), are entitled to par- 
ticipate in the fund, the former class being represented by the 
plaintiffs, and the latter by the defendants. The facts of the 
case are not contested by the defendants, who concur in pray- 
ing a sale for partition, but insist that they are equally enti- 
tled with the paternal uncles. and aunts of Noah Furr, under 
the statute of descents. | 

The cause was.set down for hearing « on ‘bill and answers, 
and sent to this Court 


Fowle and Jones, for the plaintiffs. | 
‘No counsel appeared for the defendants in this Court. 


Pearson. J. Noah Furr acquired. the land-in controversy 
as devisee under the will of his grandfather Paul Furr. “At 
the death of the devisor, Henry F urr, the father of Noah, was 
living, and would have taken the land as his heir, had he died 
without making a will; so Noah at the death. of Paul, his 
grandfather, was not “ a heir or one of his’ heirs,” and, ne- 
cessarily , took the land asa purchaser in its general sense, and 
not in the peculiar mode which, under the statute, is made, to 
lave the like effect as.a descent. ‘Hé took by devise, and could | 
not have elaimed as heir of his grandfather, had the latter died 
intestate. This is settled in Burgwyn v. Devereux, 1 Ire. Rep. 
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586, where the matter is fully elaborated, and the construction 
of the rule of descent is fixed. It follows that the land must 
be treated as a new acguisition by Noah Furr, and is trans-_ 
mitted to his uncles and aunts on the mother’s side as well as 
those on the side of the father. Let a decree be made for a 
sale and partition according to this opinion. 


Per Cortay, | Decree accordingly. 


LYDIA MARGARET TAYLOR against ALEXANDER KELLY 


and others. 


‘Where a vendor, after a contract of sale, sold at an advanced price to another 
person who had no notice of the former sale, Held that the seller was bound 
to account to the former purchaser for the advanced price. _ 

Constructive notice arising from the first purchaser's being in possession, must 
be taken to extend to all the circumstances attending the equity, and where 
these are such as do not affect the conscience of the second purchaser, the 
Court will not vacate his purchase, 

But where the second purchaser protects himself under the defense that. the 
first purchaser gave way to him, on condition of receiving. the increased 
price, which was obtained in the second sale, he is bound to see that such - 
increased price is made good to the former purchaser, — 

.A purchaser from one who had purchased without notice of a prior equity, 

_ although he had notice of it himself, at the time of his purchase, is neverthe- 
less protected by the want of notice in his vendor, 

A tenant for a term, who holds over, is not in adverse possession to his land- 
lord, so as to prevent him from conveying the land, although the landlord 
has been compelled to bring an action for the possession, whichis still pending, 

| The - pendency of an action of ejectment brought by the seller against the 

_ purchaser who had been let into the possession, is no notice of such formen 

purchase to a second purchaser, | 


‘Jause removed from the Court of Equity of Moore County, 

The bill was filed against the defendants, for. a specific per- 
formance of a contract to convey a tract of land, which is 
alleged to be contained in the following written ingtrument, 
viz: 
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“January 25th, 1850. Received of Mrs. Lydia Margaret 
Taylor, an order on Col. 8. J. Person, for two hundred dollars, 
with interest from the 25th of April, 1849, which, when paid 
to me, is to be in full satisfaction and payment for the land on 
which she now lives, and I am to give her a deed for the same. 

Test, Wm. Wadsworth. ALEXANDER KELLY.” 

Previously to the execution of the above instrument, to wit, 
on 4th day of August, 1849, the plaintiff and her father, one 
Carroll Brady, entered into a sealed obligation “ to pay to 
Alexander Kelly $12, as the rent ofthe land in question, unti} 
the 25th of the next December, and to surrender the possession 
of the land to him on that day, unless they should pay him 
$200, with interest from the 25th of April last past, and should 
get a title before that time.” It was to carry into effect this 
latter stipulation that the order was given upon Col. Person, 
and the instrument first above recited was made by Kelly. 
The plaintiff’s husband had been a soldier in the Mexican 
war, and was killed in that service, which entitled his widow 
to a pension. ‘Thus pension was secured to her through the 
professional aid of Mr. Person, (His Honor 8. J. Person), and 
he was, by her, constituted agent to receive it. He did not 
formally accept the order, but on the 28th of January, 1850, 
paid to Kelly $109, which was duly endorsed on said written 
iustrument. Afterwards the plaintiff directed Mr. Person not 
to pay any mere of the pension money to Mr Kelly, but to 
pay the remainder to her, 

- Subsequenily to this, to wit, about January, 1851, a conver- 
sation took place between the plaintiff and the defendant Kelly, 
about the rescision of the contract of purchase, which was 
renewed at various other times during that year, in which the 
defendant expressed his willingness to pay back to plaintiff 
the money he had received from her for the land, (deducting 
the rent), upon the plaintiff’s surrendering to him the posses- 
sion of the premises. She, on these occasions, professed her 
willingness to revoke the contract, admitting her inability to pay 
the remainder of the price, but objected to the payment of 
rent, and alleged that she could not give him the pos- 
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_ session, because her father lived on the land, and refused to sur- 
render it. 


The defendant Kelly instituted an action of ejectment against 
Mrs. Taylor and her father, Carroll Brady, returnable to 
October Term, 1851, of Moore County Court, and obtained a 
judgment at October Term, 1852. 

At that term, plaintiff tendered Kelly the unpaid balance of 
the purchase-money and the costs that had accrued in the action 
of ejectment, and required of him to execute a deed for the 
land, which had been prepared for that purpose, and was 
then produced for him to sign, but he refused to take the money, 
or execute the deed, and offered instead thereof, to settle the 
matter by paying back the money he had received from the 
plaintiff. 

While the action of ejectment was pending, to wit, on 16th 
day of April, 1852, Kelly sold and conveyed the land in ques- 
tion, with warranty, to Thomas Dixon, David Dixon, Solomon. 
Dixon, John Dixon, Caleb Dixon, and Joseph Dixon, for the 
purpose of erecting mills upon the same. They took possession 
of a nill-seat on the premises, and proceeded to erect buildings 
and machinery on the same; and after operating there for a 
year or so, they sold the land and works to the defendants, 
Woody and Thomas. Dixon, for $4000. This was on 4th of Nov., 
1853. | ' 

While the Dixons were erecting their works, the plaintiff 
expressed her willingness that they should do so, and offered 
them a bond to make them a title, provided she succeeded in 
recovering from Kelly the inereased amount which they had 
paid him. This they deelined ta receive, preferrmg to rely 
on Kelly’s warranty. : | 

The plaintiff alleges in her bill, and in an amended bill, 
that the defendants, the Dixons,had express notice of her 
claim at the time of their purchase, but that, at any rate, her 
residing on the land, and the pendency of the action of eject- 
ment in the Court of law, amounted to constructive notice. 
And, in a second amended bill, she alleges that Thomas Dixon 
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and Woody had express notice at the time of their purchase 
from the Dixons. 

The prayer is for an injunction to stay the proceedings 
in the Court of law, also for a conveyance of the land upon 
the payment of the purchase-money, and for general relief. 

The defendant Kelly, in his answer, insists that the unrea- 
sonable delay of the plaintiff in paying the purchase-money, 
and at last her inability to do s0, are equivalent to an aban- 
donment of her right to a specific performance of the contract, 
and that if she has any claim upon the agreement, it can be 
more properly asserted in a Court of law. Ife also contends 
in his answer, that the evidence shows the plaintiff had 
revoked and rescinded the contract. Finally, that believing 
the plaintiff had abandoned and revoked the agreement, he 
had, bona fide, conveyed the land in dispute to the defendants, 
the Dixons, and that it was, therefore, impossible for him to 
convey it to the plaintiff. 

The Dixons answer that they had no notice of the 
plaintiff’s equity at the time they purchased from Kelly ; that 
they never heard of it untila few days afterwards, when, after 
they had got possession, and were preceeding to clear the 
foundation for their structures, the plaintiff exhibited to them 
Kelly’s written promise to make title; that she did not even 
then require them to desist, but enconraged them to go on 
with their buildings, and declared that she did not want the 
Jand, but would look to Kelly for the enhanced price he had 
got, over what she was to give him. 

Woody and Thomas Dixon admit that when they purchased 
from the Dixons, they were aware of the plaintiff’s claim, but 
contend that as their vendors had no notice when they pur- 
chased, they, the Dixons, being protected in their purchase, 
they also are protected under that equity. 

There were replications to the answers, commissions and 
proofs, and the cause being set down for hearing, was sent to 
this Court. | 

Haughton, for the plaintiff. 

Winston, sr., Kelly and Strange, for the defendants. 
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Pearson, J. The defendant Kelly opposes the plaintiff’s 
right to a decree, on three grounds. 1st. He contends that the 
failure of the plaintiff to pay the purchase-money, within rea- 
sonable time after it was due, her direction to Person not 
to make any further payment on the order, and her receiving 
the money from Person, and subsequent inability to pay the 
balance of the purchase-money, amounted to a repudiation of 
the contract on her part at least so as to take from her the 
right to come into a Court of Equity for a specific performance, 
and put her to an action at law fora breach of the contract. 
The defendant retained the order on Person, and could at any 
time have sued the plaintiff for the balance, so as to force her 
into measures. This he neglected to do. Scarlett v. LLunter, 
3 Jones’ Eq. 84; Falls v. Carpenter, 1 Dev. and Bat. Eq. 237, 
are decisive against the defendant. ‘In Equity, time is not 
of the essence of a contract for the payment of money.” 2nd. 
He alleges that the contract was rescinded by mutual consent. 
It is not necessary to decide whether a written contract to 
convey land can be rescinded by a parol agreement ; for this 
allegation is not sustained by the evidence. The parties talked 
about rescinding the contract, and both were willing to do so, 
after the plaintiff had received and used her pension money, 
which was the only fund ever looked to for the payment of 
the purchase-money; but they could not agree upon the details. 
The defendant insisted upon being allowed occupation rent, 
by way of deduction from the amount that had been paid, 
and required as a condition precedent, that the possession: of 
the land should be given up to him. The plaintiff seems to 
have objected to the ailowanceist rent, and, in particular, stated 
her inability to give up the possession, Necasee her father was 
living on the land, and she could not get him to leave it. This, 
we have no doubt, was the principal difficulty, but it is sufficient 
that, for some cause or other, the parties never did come to a 
positive and ‘absolute agreement to rescind. 3rd. He avers 
that, before the bill was filed,-he had sold and conveyed the 
land, for a valuable conetioraaca, to the other defendants, and 
so a specific performance by himisimpracticable. Admitting 
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this allegation, the plaintiff insists that, if she is not able to 
get the land from the other defendants, who are made parties 
by the amended bills, on the ground that they had notice of 
her equity, then, she is at liberty, under the general prayer 
for a relief, to fall back upon her secondary equity, and by 
ratifying the sale, charge the defendant Kelly with the price 
he received for the land, deducting the amount of the purchase- 
money, with its interest, that is still due on her contract. 

It is held in Scarlett v. Hunter, and is, in fact, a familiar 
principle, that where there is a contract for the sale of land, 
the vendee is considered in Equity as the owner, and the 
vendor retains the title as a security for the purchase-money. 
So, the effect of the contract was, that the defendant held the 
land as trustee to secure the balance of the purchase-money, 
and then in trust for the plaintiff. This brings the case within 
another familiar principle: that where a trustee converts the 
fund, the cestui que use has a right to follow the fund and take 
it inits changed shape; as, where a guardian invests the ward’s 
money in the purchase of land, the ward may elect to have 
the land; so here, we can see no reason why the cestus gue wse 
may not, if she chooses, have the price which was realized by 
a sale of the land. What right has the trustee to say that he 
should be allowed to retain the profit made by his sale? It 
was a breach of trust. Can he take advantage of his own 
wrong, and ask a Court of Equity to drive the j injured cestue 
gue use to her action at law, for damages on the contract ? 

In Cheshire v. Cheshire, 2 Ire. Eq. 569, one entitled to slaves, 
after a life estate, (the slaves having been run out of the State 
and sold by the particular tenant), was allowed to elect to 
take the fund in its changed form; that is, the money for which 
the slaves had been sold. 

In Daniels v. Davidson, 16 Ves., jr., 249, where a seller, 
after a contract for sale, sold at.an advanced price to another 
person, the bill filed by the first purchaser prayed that, if the 
second purchaser bought without notice, so that the land could 
not be reached, the seller might account to the plaintiff for 
the advanced price. It was not necessary to decide the point, 
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but Lord Expon seems to have had no doubt about this sec- 
ondary equity of the plaintiff. Such was clearly the opinion 
of Sir Epwarp Suapren. See 1 Sugden on Vendors, &c., 277. 
In fact, “the reason of the thing,” is so clear, that no authority 
is necessary to establish it. 

The other defendants oppose the plaintiff’s right to a decree 
against them, on the ground that they purchased without 
notice. As there is no suggestion that the defendant Kelly 
is not able to pay the amount for which he is liable, it would 
be unnecessary to decide the matter as to these defendants, 
except for the fact, that the plaintiff insists upon her right to 
have the land, together with extensive improvements that have 
been put on it, provided she can fix them with notice. She 
charges that they had notice in three ways. Ist. By express 
notice of her contract. 2nd. Under the doctrine of zs pendens.. 
8rd. Constructive notice, by reason of the fact, that she was 
in possession as tenant of Kelly at the time they took the con- 
veyance from him. 

It may be well to simplify the case, by disposing of the 
defendants Woody and Thomas Dixon, who are brought im 
by the second amended Dill. They admit that when they 
purchased of “ the Dixons,” they had notice of the plaintiff’s 
alleged equity under Ielly’s contract, but they insist 
that “the Dixons” had purchased from Ixelly without notice; 
and claim the benefit of the want of notice to their vendors, 
It is settled, that a purchaser from one who purchased with- 
out notice, is entitled to the benefit of that fact, although such 
second purchaser had notice when he bought; in other words, 
he is in no worse situation than his vendor, and stands or falls 
with him; //arrison v. Forth ; Prec. Ch. 51; Brandlyn v. 
Ord, 1 Atk. 571; 2 Atk. 242; Sugden on Vendors, 314. 

tst. The defendants, “the Dixons,” deny that they had no- 
tice before they took the conveyance from Kelly, and say 
the first intimation they had of the contract by helly to plain- 
tiff, was some days after the conveyance was executed, when, 
having entered on the land in order to clear up a foundation 
for the erection of the mills, plaintiff showed them the con. 
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tract. This.allegation is responsive, and there is no proof to 
the contrary; indeed we are satisfied by the evidence that it 
is trne. 
- 2nd. The plaintiff alleges that, before the sale by Kelly to 
“the Dixons,” Kelly had commenced an action of eject- 
ment against her and her father, who was living with her on 
the land, and that this action was pending when they bought 
of Kelly, and insists upon the doctrine of “dis pendens.” 
There is a total misconception as to the application of this 
doctrine. Where one purchases froma defendant the sub- 
ject-matter of a suit which is pending, he takes, subject to 
the plaintiff’s recovery, and is bound to know, or rather is 
presumed to know, of tts pendency. This presumption ts 
mnade to prevent evasion, and to ensure to plaintiffs the fruit 
of their recovery ; for “ unless regard should be paid to it, all 
decrees and the justice of the Court might be wholly evaded; 
since the defendant, pending the suit, might alien to one who, 
after the bill should be amended, might alien again, by which 
means suits and decrees in this Court would be rendered vain.” 
Sorrell v. Carpenter, 2 P. Will. 482. It is no more than an 
adoption of the rule in a real action at common law, where, 
if the defendant aliens after the pendency of the writ, the judg- 
merit will over-reach such ahenation; Afurray v. Ballow, 
1 John. Ch. Rep. 577. “ The Dixons” bought of the plaintiff 
in that action. There is no ground fora legal presumption, 
that they knew of its pendency, and that the plaintiff, in this 
suit, was resisting a recovery at law, when she had no pre- 
tence of more than an equitable title. 

3rd. The plaintiff had entered into possession as the tenant 
of Kelly for one year, and then held over, under the contract 
of sale. This prevented her possession from being adverse, 
otherwise the deed from Kelly to the Dixons wonld have 
been inoperative, and the legal title would have remained in 
him, and had a very important bearing on the rights of the 
parties. The fact that Kelly had instituted an action of 
ejectment against the plaintiff, who was holding over as his 
tenant at snfferance, did not make her possession advérse so as 
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to render his deed inoperative ; for she was estopped, having 
entered as his tenant, from denying his title until she had 
surrendered the possession up to him; accordingly, the fact 
of the plaintiff’s being in possession is not relied on as having 
the effect of making the conveyance of Kelly inoperative ; 
but, the bill charges that the legal title passed to the Dixons, 
and relies on her possession as amounting to constructive no- 
tice, so as to put them on enquiry, and fix them with notice 
of such facts as a full enquiry would have put them in pos- 
session of; that is to say: plaintiff held Kelly’s contract, but 
was unable to pay for the land; she and Kelly were both 
willing to rescind the contract, but differed as to the allow- 
ance of rent; and the plaintiff was unable to give up the pos- 
session, as Kelly insisted she ought to do, because her father 
would not leave the place; the plaintiff was willing for Kel- 
ly to sell and pay himself in that way, but insisted that she 
ought to have the benefit of the resale ; at one time she agreed 
that Kelly might sell to one Ritter, but a sale was not effect- 
ed, in consequence of the obstinacy of her father. With a 
knowledge of these facts, the Dixons were not guilty of a 
fraud in buying from Kelly, so as to affect their consciences 
and give the plaintiff an equity to call on them for the land ; 
on the contrary, the imputatian of frand rests on her; for 
when informed that they had bought of Kelly, she did not 
object to the sale, but was willing, and, in fact, urged them 
to go on with the contemplated improvements, assuring them 
that if she succeeded in establishing her right, she would let 
them keep the land, upon being paid the price they had paid 
Kelly. This was all she insisted on, and offered to give them 
a bond to make title on that condition, which they declined 
to accept, as they relied on Kelly’s warranty, and did not 
believe her title could be established. After thus urging 
them to make expensive improvements, we say the imputa- 
tion of fraud rests on her attempt, now, to take from them the 
land, together with the improvements. Her sense of equity 
was more accurate at the first, when she insisted, that she 
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ought to have the benefit of the price obtained by Kelly. 
That, we think, is the relief to which she is entitled. 

It has, in several eases, been intimated by this Court, that 
the English doctrine, that a purchaser is bound to see to the 
application of the purchase-money, has never obtained in this 
State. We wish not to be understood as favcring that doc- 
trine, and yet, under the particular circumstances proven in 
this case, if the defendant Kelly is unable to pay the part of 
the price to which the plaintiff is entitled, we are of opinion 
that the other defendants are liable for it, secondarily. They pro- 
tect themselves under the allegation that the plaintiff had 
authorised Kelly to sell, and then induced them to make ex- 
pensive improvements. Of course then, they are bound by 
the condition under which she agreed that Kelly might sell, 
and under which she induced them to make the improvements, 
which was, that after Kelly was paid for the land, the ben- 
efit of the increased price should enure to her. 

There will be a decree for plaintiff, and a reference to as- 
certain the amount of the price received by Kelly, and the 
balance of the purchase-money with its interest still due by 
plaintiff, so as to fix the sum to which the plaintiff is entitled. 


Per Curia, | Decree accordingly. 


WILLIAM H. WHEELER and wife against WILLIAM PIPER. 


Where a party is converted into a trustee on the ground of fraud, the statute 
of limitations will run against the claim of the cestud que trust, 

Where a father took advantage of the dependent condition of his daughter, the 
day after her coming of age, to obtain a conveyance from her of a slave, 
although the Court would probably disallow the benefit of the statute of 
limitations while that dependent condition continued, yet upon the termi- 
nation of that condition by her getting married, if three years elapsed before 
she and her husband brought suit, there is no ground for the Court’s pre- 
venting the statute from taking its course, 

A plea in abatement is not required to be supported. by ah answer, except 
where the bill, by way of charge and in anticipation of the matter relied 
on in the plea, alleges some new matter to avoid its effect. 
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Cause transmitted from the Court of Equity of Wake county. 


Nathaniel Harriss, of the county of Orange, on the 
day of September, 1834, by a deed of gift, properly executed, 
gave to his grand-daughter, Sarah D. Piper, since intermar- 
ried with the plaintiff William H. Wheeler, a negro slave, 
described as being in the possession of the defendant, the father 
of the said Sarah D. She was an infant when tlus slave was 
given to her, residing with her father in the county of Wake, 
where she continued to reside until she intermarried with the 
plaintiff Wheeler, in October, 1853. Sarah D. Piper became 
of age on 6th day of February, 1853, and on 7th of the same 
month she executed a deed, conveying. the said slave to the 
defendant, in absolute preperty, which was duly proved and 
registered. This bill was filed on 9th of february, 185%. 

The bill alleges that the defendant fraudulently availed 
himself of his daughter's s dependent condition, and his paren- 
tal authority, to obtain from her, against her will, on the day 
after her arrival at full age, the deed conveying the slave in 
question; that le exacted from her a solemn promise, at the 
time of making this deed, not to disclose its existence to any 
one; which promise, she airicdy kept until the knowledge of it 
reached her husband from other sources. The plaintiff 
Wheeler states, that in the fall of 1856, he first learned from 
the defendant that he claimed the slave and her children, she 
having had two since the conveyance; that he then enquired 
into the nature of the defendant’s title and claim to the slaves, 
but he refused to disclose it, stating in reply to his interro- 
gatories, concerning the matter, that it was none of his busi- 
ness, as the slaves belonged to him. 

The defendant, without answering, pleaded the statute of 
limitations in bar of the plaintiffs’ right of recovery. 

The plea was set for argument, and the cause transmitted 
by consent to the Supreme Court. 


Miller and Phillips, for plaintiffs: 
Moore, for defendant. 
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Pearson, J. The relation of the parties, and the depend- 
ent condition of the feme plaintiff at the time she executed 
the deed to her father, gives her a right, upon well-settled 
principles of equity, to have the defendant converted into a 
trustee. But the deed passed the title, and Equity does not 
proceed upon the idea that it is void, but that the party pro- 
curing its execution, on the ground of frand, either actual or 
constructive, shall be senveded into a trustee. So this is a 
trust against the agreement of the parties, and he may avail 
himself of the statute of limitations. Zuylor v. Dawson, 
ante, 86. We are inclined to the opinion, that, as the same 
relation continved, and the feme plaintiff was dependent on 
her father up to the time of her marriage, on the same 
principle by which the defendant is converted into a trustee, 
Equity would restrain him, or rather, not allow him the. ben- 
efit of the statute of limitations during that time. But the 
marriage took place in October, 1853, aid the Dill is filed in 
Februar y, 1857, more than three years. 

Upon her marriage, the feme plaintiff was no longer depend- 
ent on the defendant. It then became her duty to put her 
husband in possession of all the facts, and if, by failing to do 
so, she has lost her right, 1t is her own fanit. Jt is trne, 
she says, her father exacted from her a solemn promise not to 
tell any one of the execution of the deed. This cannot excuse 
her in the eye of the law. It onght to have had the effect of 
exciting her vigilance, so that as soon as she was free from 
his control and had another protector, her rights could have 
been vindicated. 

It is said, up to the time of the marriage, her dependent 
condition prevents the bar of the statute, and after that she 
was under the disability of coverture, so that there was an 
accumulation of disabilities: This case is plainly distinguish- 
able. Before her marriage, there was no legal disability ; 
her right of action had accrued; and although a court of 
Equity will not count that time’ against her, yet it does not 
fall under the principle of accumulation, where one legal dis- 
ability follows another. Equity may aid her by not allowing 
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her right to be barred in consequence of supposed laches 
while she was dependent. That is as far as it can go. It 
cannot declare that her right of action had not accrued prior 
to her marriage, or prevent the statute from taking its course 
as soon as the ground upon which it was induced to interfere, 
to wit, her state of dependence, no longer existed. ‘The plain- 
tiff Wheeler alleges, that in the fall of 1856, (the time is not 
stated, so that it does not appear whether the three years had 
then expired or not) the defendant, in answer to questions 
concerning the slaves, told him “it was none of his business, 
as the slave belonged to him.” He also alleges, that some 
year or so after his marriage, he was told of the conveyance 
from Harriss to his wife. This ought to have excited his 
vigilance. It ishis misfortune not to have commenced his suit 


in time. 

Upon the argument, exception was taken to the plea, because 
it ig not supported by an answer. This is only required where 
the bill, bythe way of charge, and in anticipation of the matter 
relied on in the plea, alleges some matter to avoid its effects. 
Here, in reference to the time after the marriage, to which we 
confine ourselves, no such matter is alleged, and there is nothing, 
giving to the plaintiffs the benefit of all their allegations, which 
avoids the force of the plea. Saton v. Haton, 8 Ire. Eq. Rep, 
102. | 

The plea is allowed; but the plaintiffs may, if so advised, file 
a replication, and go ta a hearing on the question of its truth. 
Adams’ Equity, 342, 


Per Corram, Decree accordingly. 
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THE TRUSTEES OF DAVIDSON COLLEGE against THE EXECUTORS 
— AND NEXT OF KIN OF MAXWELL CHAMBERS. 


Where an Act of Assembly, incorporating the trustees of a college, provided 
that their property should not, at any time, exceed a certain amount, in a 
suit brought for a legacy exceeding that amount, it was /feld that only so 
much as was necessary to make their whole property amount to the limit 
specified in their charter, could be recovered, and that the overplus of the 
personalty vested, at the testator’s death, in his next of kin. 


Tus was a suit commenced in the Court of Equity of Rowan, 
and removed to this Court by consent. | 

The bill set forth the charter of incorporation of Davidson 
College, and plaintiffs’ authority as trustees under the same, 
to receive sums of money due and owing, orin anywise arising, 
to them; that by the will of Maxwell Chambers, legacies to a 
Jarge amount, were bequeathed to them, and that assets to an 
amount sufficient to pay and discharge the same, had come 
to the hands of the executors; and prayed that the defendants 
might.be decreed to pay over the same. 

The defendants admitted the bequests, and professed a wil- 
lingness to pay the same, but adverted to the provision in the — 
charter of incorporation, limiting the amount of the plaintiffs’ 
property to two hundred thousand dollars. hey stated that 
the amount of the said legacies, added to the amount already 
owned by the plaintiff, would largcly overgo two hundred 
thousand dollars, and that they deemed it unsafe for them to 
pay more than that sum, unless so directed by the Court, They 
accordingly prayed the advice and protection of the Court in 
the premises. 

The cause: was set down for hearing upon the bill, answer, 
and exhibit, and sent to this Court by consent, and was heard 
at June Term, 1856. 


Graham, Osborne, and Wilson, for the plaintiffs. 
Winston, sr., for the defendants. 


‘Psarson, J. After giving to the able argument with which 
8 
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we were favored, full consideration, we are satisfied, that the 
heirs-at-law and next of kin of the testator, ought to be parties 
to this proceeding, and that the State and trustees of the Uni- 
versity should also be represented, in order to have the matter 
presented in all its bearings, so that the action taken in regard 

to it may be conclusive. | 

Without intending to intimate any opinion, and, in fact, 
without having formed any, it may be well at this time to 
make some general remarks, for the purpose of directing atten- 
tion to the questions that may be involved, as well as to show 
the ground upon which we think other parties ought to be 
made.. | 

If a corporation has capacity to take, but not to hold, property, 
and a gift be made to it by an “executed conveyance,” in 
an action or other proceeding to recover the property, the — 
donor, or in case of his death, his heirs or next of kin are not 
necessary parties; for they have no interest, inasmuch as the 
capacity of the corporation to take, gives effect to the convey- 
ance, so that the title has passed to the corporation. Nor is 
it necessary that the sovereign, who becomes entitled under 
the law of forfecture, as distinguished frem escheat, should be 
aparty; for that title does not attach until after the corporation : 
takes the property. 

On the other hand, if the corporation has neither capacity to 
take nor to hold, a conveyance made to it is simply void, and 
the title continues in the donor. 

These propositions.seem to be conceded; but it may be a 
question whether there is not a distinction between a convey- 
ance executed inter vivos, and a devise or will, where the 
corporation, which is the object of the testator’s bounty, although 
capable of taking, is not capable of holding beneficially ; and 
whether the Court will not treat the devise or bequest as void, 
at the instance of the heir or next of kin, rather than permit 
the corporation to be used as a mere “conduit pipe,” to pass 
the title into athird party, upon whom it was not the intention 
of the testator to confer a benefit; in other words, whether 
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the principle of Atkins v. Kron, 2 Ire. Eq. 58, be not appli- 
cable. | 

It may also be a question, how far the Acts of Assembly, 
which confer upon the University escheats and derelict per- 
sonal estate, extend to estates which devolve upon the State 
under the law of forfeiture, because the donee has capacity 
to take, but not to hold. 

In our case, the capacity of the college is restricted by a 
clause of its charter, in these words: “ The property belonging 
to the college shall not at any one time exceed the amount 
of $200,000, &e.” This presents a question of construction, 
in which the heirs-at-law and next of kin of the testator may 
have an interest, as well as the State or the trustees of the 
University, and we cannot proceed without having them all 
before us. 

The cause will be remanded for the purpose of making parties, 
unless they can be made here by consent. 


Per Curiam, Decree accordingly. 


Tre cause was remanded to the Court of Equity of Rowan, 
and in that Court the bill was amended, according to the 
suggestion of this Court, by making the next of kin and the 
heirs-at-law of Maxwell Chambers, parties defendant. Process 
was also issued to the Attorney General as the representative 
of the State, and to the trustees of the University. 

Process was also served on several persons as heirs-at-law, 
but it appearing that they were not such, their answers were 
withdrawn. 

Most of the heirs-at-law live out of the State, and were not 
known to the counsel when the pleadings were sent up. It 
not being essential to a proper consideration of the case that they 
should be before the Court, the cause proceeded without them. 

The answer of the next of kin was filed, not dissenting from 
any allegation of fact made by the plaintiff, and submitting 
to such decree as the Court might think just and proper. 

The cause was set for hearing and sent up by consent. 

An Act of Assembly passed at the last session of the Legis- 
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lature, extending the corporate capacity of the plaintiffs, so as 
to enable them to hold property to the amount of $500,000, and 
relinquishing to the plaintiffs any interest which the State or 
University might have in the fund, was agreed to be consid- 
ered as regularly pleaded. — 

The cause was again argued at December Term, 1856. 

Graham, Osborne and W. ilson, for the plaintiffs. 

Winston, sr., for the executors. 

Jones, for the next of kin. | 

Bailey, Attorney General, filed a copy of the Act of As- 
sembly above mentioned, and declined further appearing. 

Advisari.—At this term the opinions were delivered. 

Pearson, J. The charter of the college (act of 1838) enacts 
among other things: sec. 1, “The trustees of Davidson Col- 
lege shall be able and rie to purchase, have, receive, 
take, hold, and enjoy in fee simple or lesser estates, any land, 
&e., by sift grant, devise, &c.; and shall be able and capa- 
ble, in law, to take, receive, and possess all moneys, goods 
and chattels, that have been, or shall hereafter be given, sold 
or bequeathed, for the use of said college, ke.” Sec. 10. “Be 
it further enacted, that the whole amount of real and person- 
al estate belonging to said college, shall not any at one time 
exceed in value, the suin of two hundred thousand dollars.” 

These words express, very clearly, the intention of the Le- 
gislature, that this college shall not own, at any one time, 
more than two hundred thousand dollars’ worth of property. 
The motives for making this restriction, and the policy upon 
which it is based, are not open to enquiry by us. The restric- 
tion is made by the act which creates the corporation, and 
our consideration is confined to its legal effect. 

The testator, besides a devise of a large amount of real es- 
tate, bequeaths, for the use of the college, a fund of person- 
alty, which, when added to the property owned by the col- 
lege at the time of his death, will greatly exceed $200,000. 
We have this question: Is there any principle upon which 
this Court can declare, that the college is entitled to the excess 
of the fund, after the $200,000 is fully made up, and decree 
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that the executors shall pay over such excess for the use of 
the college? or are the next of kin of the testator entitled to 
the excess, on the ground, that it is not effectually disposed 
of by the will 4 | 

The general rule is well settled: When a legacy, from any 
cause, fails to take effect, the subject devolves upon the next 
of kin of the testator, as property undisposed of; for an inef- 
fectual disposition, is no disposition at all. Tor instance, if a 
legacy fails by “lapse,” i. e., the death of the legatee in the 
life-time of, the testator; or by reason of its vagueness, as when 
the object of the bounty is not sufficiently described to enable 
the Court to say who is to take beneticially; Bridyes v. 
Pleasants, 4 Ive. Eq. 26, where the object was “the poor 
saints ;” or because the purpose of the testator is against the 
policy of the law, i. ¢., to establish an order of privileged 
slaves; Leav. Brown, ante, 142; or, where those for whose 
benefit the bounty was intended, refuse to accept it; J/eAu- 
ley v. Wilscn, 1 Dev. Hq. 276; or, where those for whose ben- 
efit the bounty is intended are positively forbidden by law 
From owning i, whichis our case—inade stronger, If possi- 
ble, by the fact, that the prohibition i is expresscd in the very act 
by which the corporation is created. 

The mere statentent of the proposition seems sufficient for 
its solution; but as the amount involved is large, and the 
question a new one, we desired to hear all that could be said 
upon it, aud to have the authorities examined; for that pur- 
pose, as there was not a full argument at the fiva term, we 
directed the next of kin and others to be made parties, aad re- 
quested a second argument, suggesting in general terns, that 
there might be a distinction Det ween conveyances executed 
inter vivos, and, possibly, devises; to which class of cases we had 
been referred, as establishing the distinction between a capa- 
eity “to take” and “to hold” veal estate, and the devolution 
of property by act of law, and wills of personalty. 

We are satisfied, after hearing a full argument in behalf of 
the college, that there is no principle upon which a decree 
can be made in its favor, in respect to the excess of the fund. 
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In England, under the doctrine of cy pres, the Chancellor 
would direct the excess to be applied to some other charity, as 
near as might be, like that indicated by the testator, and if no 
other male Presbyterian college existed, it would be applied 
to.a female college of that denomination. Attorney General 
v. Tonna, 2 Ves. Jun. 1; 4 Bro. C, C. 103; but our Court has 
never acted upon that refinement. cAuley v. Walson, sup. 

The cases of purchases ot land by aliens and corporations, 
under the statutes of mortmain, are not in point. It is set- 
tled, that an alien or a corporation may, by purchase, take 
land, but cannot hold, and the doctrine is put on the ground, 
that if one by an executed conveyance, which is his own act, 
passes land to an alien, or corporation, he shall not have it 
back; but it shall belong to the sovereign, upon office found. 
It is otherwise in regard to the act of law. Ifthe heir, of one 
dying seized of land, be an alien,-the law will not cast the 
descent on him, because he cannot hold beneficially, and the 
law will not give with one hand and take away with the 
other, but will cast the descent upon the next relation who 
is capable of holding. For the same reason, an alien husband 
does not take as tenant by the curtesy, nor an alien wite take 
dower. 

In the case of a will of personalty, the property does not 
pass directly to the legatee; and the law will not require, or 
permit, the executor to assent to the legacy, unless it can take 
etfect beneficially, according to the intention of the testator; 
bat it devolves upon the next of kin, by the general rule, 
stated and illustrated above. 

It was said, in the argument, that as the testator’s object was 
a good one—the encouragement of learning, and his intention 
to give this fund to the college was clear, the Court should 
so decree, without looking at the consequences, and leave 
the question, as to whether the college violated its charter by 
taking it, to be settled upon proceedings instituted for that 
purpose, if the sovereign should see proper to do so. The re- 
ply to the first proposition is: The encouragement of learning 
is, in general, a good object, but it ceases to be so, when it 
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becomes necessary to violate a positive law. To the second: 
This Court is a co-ordinate branch of the government ; 1t may 
be, that had this property been vested in the college by a 
direct gift inter vizos, the power of the Court could not 
have been called into action, except upon proceedings insti- 
tuted by another branch of the government; but as a case is 
now instituted, it must exercise its power, and there is a 
solemn obligation resting upon it, not to aid, or sanction, a 
violation of the law, upon the suggestion that another depart- 
ment of the government can more properly see to its redress. 

But it is asked: Are the plaintiffs in a worse condition, be- 
cause the executors declined to pay over the fund without 
being protected by the sanction of this Court, than if they 
had been willing to take the responsibility of payingit over with- 
out suit? Certainly not. Upon the death of the testator, with- 
out having effectually disposed of this fund, the rights of the 
next of kin “were vested.” They could have filed a bill to 
prevent the exeeutor from paying it over, or to follow the 
fund in the hands of the plaintiffs. This is also a full answer 
to the position, that the act of the Legislature, at its last ses- 
sion, by which the college is allowed to own property to the 
value of $500,000, and all right to the fund on the part of the 
State or of the University is relinquished, removes the objec- 
tion to the plaintiffs’ recovery. The rights of the next of kin 
being vested, the act of the Legislature does not in anywise 
affect them; so, the only effect of the act, besides enlarging 
the amount which the college is now capable of owning, is to 
waive any right of the State; but as we have seen, the State 
had. none. 

This being a bill against the executors only, the personalty 
was directly involved; but upon a suggestion, that the heirs- 
at law might have an interest in the question, whether the 
full amount of the $200,000 shonld be made up out of the 
personalty alone, or ont of the personalty and realty devised, 
by rateable contribution, it was directed that they should be 
made parties. We are satisfied that the personalty is the 
primary fund, and the requisite amount must be made up 
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ont of that-exclusively; for which the necessary enquiry will — 
be directed. The bill will be dismissed as to the heirs, without 
costs, as they claim the legal title to the land. The question: 
between them and the college may be presented in an action of 
ejectment, if the parties are so advised. 

' Barrie, J. The pleadings in this case present a question 
of much importance, which has not been hitherto directly de- 
cided in this State, nor, so far as I have been able to ascertain, 
in-any other State of the Union. The charter, by which the 
plaintiffs exist as a corporation, after conferring upon it the 
usual powers for the acquisition of estates both real and per- 
sonal, declares in the tenth section, “that the whole amount 
of real and personal estate belonging to the’ said corporation 
shall not, at any one time, exceed the sum of two hundred 
thousand dollars.” (See Act of 1838, ch. 13). It is admitted 
that the amount of the personal estate claimed by the plain- 
tiffs, under the will of the testator, Maxwell Chambers, will, 
when added to the value of the. property which they already 
possess, greatly exceed the sum mentioned in their charter 5 
but their counsel contend, that notwithstanding the restric- 
tive clause in their charter, the plaintiffs are ented to re- 
ceive the excess, subject to the right of the State to take it. 
from them. <A claim is set up on behalf of the defendant 
Caldwell, upon the ground, that the restriction in the charter 
of the plaintiffs made the excess of the legacy to them unlaw- 
ful, and therefore void, in consequence of which, it results: to 
him as the representative of the next of kin. -The executors 
admit that they have the fund in their hands, and express 
their readiness to pay it over to whomsoever the Court may 
declare that it onght to be paid. The question is thus fairly 
raised between the plaintiffs and the next of kin of the testator, 
and it becomes the duty of the Court to decide it according. 
to the established principles of equity. po 

In the very able arguments made for the plaintiffs, t the coun- 
sel have urged their claim upon two grounds: First, its anal-— 
ogy to the acquisition of land by an alien; and, secondly, its 
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analogy to the principle upon which the statutes of mortmain 
in England were construed. I will proceed to consider them 
beth, and will cominence with that of the alien. 

It is a well-settled rule of law in England, and in this State 
as well as in most, if not all, of the other States of the Union, 
that an alien may acquire lands by purchase, and may hold’ 
them against all persons except the Iking, or the State; but 
upon ottice found, the King in England, or the State in this 
country, may seize and havethem. Co. Lit. 23; 1 Black. Com. 
872. Ditterent reasons have been given for the rule. Mr. 
Justice Puacksrony, on the page above cited, says that “ifan 
alien could acquire a permanent property in Jands, he must 
owe an allegiance, equally permanent with that property, to 
thte King of England, which would probably be inconsistent 
with that which he owes to his own natural hege-lord ; besides, 
that, thereby, the nation might in time be subject to foreign 
influence, and feel many other inconveniences. Wherefore, 
by the civil law, such contracts were also made void 5 but the 
prince had no snch advantage of forteiture thereby, as with us 
in England. Among other reasons which might be given for 
our constitution, it seems to be intended by way of punishment 
for the alien’s presumption in attempting to acquire any landed 
property.” One of the editors in his note (8) on this page 
remarks that ‘a political reason may be given for this, stronger 
than any here adduced. Ifaliens were admitted to purchase 
and hold lands in this country, it might at any time be in the 
power of a foreign State to raise a powerful party amongst Us ; 
for power is ever the concomitant of property.” Ie illustrates 
lis position by referring to the course pursued by the Czarina 
of Russia to raise up a party and acquire an influence in Poland 
whereby she was enabled to dismember that devoted and 
unhappy Kingdom. | 7 

In the case of Governeur v. Roberston, 11 Wheat. Rep. 332, 
Mr. Justice Jounsroy, in delivering the opinion of the Court, 
speaks of the rule as having been so long and so firmly estab- 
lished in the coinmon Jaw, that a enqniry into the foundation | 
of it was a mere matter of antiquarian curiosity, and he then 
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seems to approve what he had seen in an elementary writer, 
as the reason why the sovereign could not seize the lands until 
an office was found, to wit, “that every person is supposed a 
natural born subject, that is resident in the Kingdom, and that 
owes allegiance to the King, till the contrary be found by 
office.” There can be no doubt, then, of the rule of law, 
whatever may be the reason for it, that an alien may acquire 
by purchase, land or any other species of real estate, and may 
hold it against all persons except the King or State; and may hold 
even against the sovereign, until he may choose to have an office 
found, and process thereupon to have it seized into his hands. 
Among the modes of acquisition in England and in this State, 
is that by devise, or disposition contained in a man’s last will. 
Hence, in England, and perhaps in this State, an alien might 
take real property by devise, which would give him a good 
title to it, as against all persons but thesovereign. Inanalogy 
to this, the counsel for the plaintiffs have contended that their 
clients have the right to take the whole legacy bequeathed to 
them by Mr. Chambers, though it may be that by force of the 
restrictive clause in their charter, the State might, if it saw fit, 
take from them the excess over the value of the property 
which they were authorized to own, The argument would 
have much foree—perhaps be irresistable—if the legacy vested 
at once and immediately, under the will, in the plaintiffs. Such 
is the case undoubtedly in a devise of land. The devisee takes 
it at once by force of the will, and his title becomes complete 
immediately upon the death of the devisor. But the case of 
a legacy is well known to be different. Upon the testator’s 
death, all his personal property becomes vested in the executor, 
who holds it in trust, first, for the payment of the funeral 
expenses, charges of administration and debts, and then for 
the payment of legacies; and if there bea residue undisposed 
of by the will, he is bound, since the act of 1789, (see 1 Rev. 
Stat. ch. 46, sec. 18; Rev. Code, ch. 46, sec. 24), to pay it over 
to the next of kin. The legatee has no legal title to the legacy 
until the executor shall give his assent to it. So strong is 
this rule, that if a legatee take into possession a specific chattel, 
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given to him by the will, without the consent of. the executor, 
the latter may by a suit at law recover it back; 2 Williams 
on Ex’rs., 845. It is true, that if, after the payment of all the 
debts and other legal charges upon the estate, the executor 
withholds his assent to a legacy, the legatee may, by a bill in 
equity, compel him to assent to it, and thereby give him a title 
toit; but itis by means of asuit in equity alone that he can get 
possession of a legacy, either general or specific, from an obsti- 
nate or dilatory executor. It needs the aid of a court, then, 
to enable the plaintiffs to recover the legacy which they claim ; 
and the analogy to the case of an alien cannot be of much 
avail to them, unless we find that the law will per se and pro- 
prio vigore cast an estate upon him, or that a court either of 
law or equity, will lend him its assistancé to obtain it. Let 
us see how that is. Itis very certain that an alien cannot 
take lands by descent, or as a tenant by the curtesy, or tenant 
in dower, or other title derived merely from the law. Co. Litt. 
8; 2 Black. Com. 249; 7 Rep. 25; Pauly. Ward, 4 Dev. 247; 
Copeland v. Sauls, 1 Jones’ Rep. 70; Bell on the property of 
Husband and Wife, 151, (67 Law Lib. 114). It remains to be 
enquired whether the courts will aid him in his endeavor to 
obtain it. In making this investigation, we find it stated in 
the older authorities of the law, that an alien cannot maintain 
areal or mixed action. There was some ditference as to the 
manner in whieh the defence was to be availed of by plea, 
when the alien was one of a country in leagne, and when he 
was an enemy. See Litt. sec. 198; Co. Litt. 129; Brooke, 
title Denizen, 3, 10; Roseoe on Real Actions, 197. Some 
learned Judges thonght this doctrine to be at variance with 
the principle that an alien in possession of lands could hold 
them against all persons bnt the sovereign, and might main- 
tain actions of trespass against wrongdoers. In the case of 
Rouche v. Williamson, 3 Ire. Rep. 141, this Court suggested 
the following explanation: “It has oceurred to us, that per- 
haps the doctrine may be thus accounted for and explained. 
In real and in mixed actions strictly so called, the demandant 
seeks to obtain, by means of the law, the seizin of a parcel of 
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land or a tenement, whereof he has never had seizin, or of the 
seizin whereof he has been unlawfully deprived. Now, as 
the law will not aid aliens to get land, because by such means 
the realm may be impoverished, (The King v. Holland, Allen, 
14), it will withhold its aid to restore, or to give him seizin, 
though, while he remains seized, it will protect him against 
wrongdoers. It imay be, also, that while the alien is seized, 
the law regards him as holding for the use of the sovereign, (1 
Inst. 186, a), but the law deems him an improper person to 
take such seizin for the King, without the King’s license.” It 
is true that the Court held that the alien might maintain 
ejectment; but they put thedecision expressly upon the ground, 
that as against the tenant in possession, the lessor had the 
right to the possession of the land, of which such tenant had 
unjustly deprived him. “Upon the trial of an ejectment 
under the common rule, and on the plea of not guilty, (say 
they), nothing isin dispute but the right of the plaintiff’s 
lessor to demise the land, whereof the defendant is in posses- 
sion. The plaintiff is entitled to a verdict upon showing that 
at the date of the confessed demise, his lessor had a legal title to 
the possession of the premises. And this legal title to the 
possession must belong to him who is recognized by the law 
as having the estate in the premises.” It is manifest from 
what has been shown above, that the plaintiffs’ lessor’s right of 
possession must have been previously acquired by his own. 
act, and had not been cast upon him by descent, curtesy, 
dower, or any other title derived merely from the law. It is 
equally clear that the spirit of the old law was to forbid its 
courts from lending their aid to an alien when seeking to 
acquire, or regain, a seizin of lands or other real property. 

The case of Athins v. Kron, reported in 2 Ire. Eq. 58, and 
5 Ire. Eq. 207, will afford a more apposite and instructive 
analogy. It was a case of a bill filed by an executor against 
the legatees and devisees of his testator, and also against the 
Trustees of the University, for the purpose of obtaining the 
advice and direction of the Court as to the proper construction 
of the will of his testator, and_his duties arising therefrom. So 
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far as is necessary for my purpose, the provisions of the 
will are these: After giving a number of pecuniary legacies, 
the testator adds, “I give the balance or residue of my pro- 
perty to my executor, in trust, for the benefit of my sister 
Quenet’s grand-children by the name of Forestier, to be paid 
to any one of them who shall apply for the same, subject, 
however, to the payment of the legacies made in this will,” 
&e. ‘ But should no one of my sister Quenet’s grand-chil- 
dren, nor any one duly authorised to receive the above pro- 
perty in their behalf, apply within two years from the time 
of my decease, then the above property to revert unto Mary 
C. Kron’s children, and be distributed equally amongst them, 
subject, however, to the legacies herein mentioned.” One 
of the questions, and the only one necessary to be here no- 
ticed, was, whether the trust in the real estate included in the 
residue, for the testator’s sister Quenet’s grand-children, who 
were aliens, was valid and could be enforced in Equity. It 
was held, according to the report in 2 Ire. Eq. 58, that the 
devise in trust for the aliens was void, and that the limitation 
over to Mrs. KXron’s children was good, and a decretal order 
was made in their favor. A petition to rehear that part of 
the decree was filed on behalf of the aliens, and the question 
was thereupon very fully and elaborately argued by counsel 
on both sides. The Court, in a very able opinion, delivered 
by Rorrry, Chief Justice, in which all the arguments and an- 
thorities upon the subject are reviewed, affirmed the former 
decree, coneluding thus: “The Court, then, looks upon the 
disability of an alien to hold as cestwt que trust of land, as 
placed, beyond all question, upon both principle and author- 
ity. When, therefore, the testator’s trustee and executor asked, 
whether he ought to execute the trust, in respect of the real 
estate in favor of the aliens, the Court was obliged to declare, 
that he ought not, and that against them the sovereign was 
entitled. Whether the State should in this particular in- 
stance take, as between it and the children of Mrs. Kron, the 
devisees substituted for the aliens, was another question, with 
which the aliens had, and yet have, nothing to do, and which 
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is not now open for discussion. But as to the exclusion of 
the aliens, no one of the Court doubted, when the decree was 
made;. and upon a rehearing, no one of the Court now 
doubts.” (See 5 Ire. Eq. at p. 216). Here, then, was a case 
in which the aliens might have taken under a direct devise of 
the legal estate to them, subject to the right of the sovereign to 
seize it upon office. found, but in which, as a trust, the Court of 
Equity refused its aid to have it executed in favor of the aliens 
atall. If, therefore, it were unlawful for the plaintiffs, in 
the case before us, to hold the legacy as against the State, it 
seems to me that the analogy furnished by the case of an alien 
taking and holding land against every person but the sover- 
eign, is against, instead of being in favor of, the claim of the 
plaintiffs to have it paid to them. 

I will now consider the argument of the counsel for the 
plaintiffs, founded upon the analogy supposed to be afforded 
by the construction of the English statutes of Mortmain. In 
the outset I will remark, that a person, at first view, would 
hardly expect to find any thing in the English law of Mort- 
main, to throw much light upon the question of the right toa 
legacy in this State. The statutes of Mortmain never did 
embrace personal property even in England, (Shelf. .on Mort. 
9; Ang. and Ames on Corp. sec. 148,). and have never been 
adopted by any State of the Union, except Pennsylvania ; 
Ang. and Ames on Corp. sec. 149; 2 Kent’s Com. page 
283. In England, the statutes were designed to prevent the 
accumulation of the landed property of the kingdom in 
the dead hands of the corporations, particularly the reli- 
gious houses, whereby “it was observed that the feudal ser- 
vices, ordained for the defence of the kingdom, were every 
day visibly withdrawn; that the circulation of landed pro- 
perty from man to man began to stagnate ; and that the lords 
were curtailed of the fruits of their seigniories, their escheats, 
wardships, reliefs and the like.” 2 Black. Com..270. They 
were enacted from time to time, commencing with the great 
charter of Henry the 3rd, in the 9th year. of his reign, and’ 
coming down to the stat. of 9th Geo. 2nd. It is not my in- 
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tention to give a history of them, either in detail or otherwise. 
An excellent summary of them, with their various provisions, 
and the construction put upon them, may be found in 2 Black. 
Com. from p. 270 to 275. In Shelford on Mortmain, (86 and 
37 vols. of the Law Lib.) they will be found to be stated more 
at large, and treated of more fully. See also 2 Inst. 74, for a 
commentary upon such of them as were passed prior to the 
time of Lord Coxe. Upon an examination of all of them, ex- 
cept that of 9th George 2nd, it will be seen that they did not 
make void the purchase of lands by the corporations, but de- 
clared that if it was made without licenses from the king, and 
the lords of whom the lands were holden, the lands should 
be forfeited, and the lord, or king, as the case might be, should 
have the right to enter for the forfeiture, and seize the lands 
tor his own use. It will be seen further, that the king could 
not enter until office found; Shelf. on Mort. 10, citing (Layne 
v. Ledfern, 12 East. Rep. 96; Evans v. Hvans, 5 Barn. and 
Cres. 587, note (e); S. C. 8 Dowl. and Ryl. 399. The statute 
of 9 George 2, ch. 36, was intended to apply to conveyances 
and devises of lands, or any interest in them made to indi- 
vidual trustees, as well as to bodies politic, for charitable pur- 
poses, and it declared all such as were not executed as there- 
in prescribed, to be void. Under this statute, then, all the 
forbidden conveyances and devises were construed to be void, 
and in the case of a devise, the heir-at-law was held to be en- 
titled to the land. Shelf. on Mort. 204. 

I have hereinbefore referred to the opinion of Chancellor 
Kent, that none of these statutes of Mortmain had been adopt- 
ed in any State of the Union except Pennsylvania. I think I 
may safely assert that not one of them has ever been in force 
in North Carolina. Ido not find in our reports any trace of 
their existence here. It is true, that the statute of 18th Edw. 
ist, enacting that ‘no feoffment shall be made to assure land 
in main,” is inserted by the revisors of 1820, in their list of 
British statutes then in force. (See 1 Rev. Code of 1820, p. 
87). It may well be doubted whether it ever was so; but if 
it were, it was certainly repealed when the statutes were re- 
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vised in 1836.- (See 1 Rev. Stat. ch. 1, sec. 2). There has 
been no necessity for any such restraints upon corporations by 
statutory enactments in this country. In England it was oth- 
erwise ; and the difference in the condition of the two coun- 
‘tries with regard to their bodies politic, and the. resulting 
difference in their legislation concerning them, is clearly 
stated by the Court in a case to which I shall refer more par- 
ticnlarly hereafter. “A capacity to purchase and alien land, 
unless specially restrained by its charter, or by statute, has 
been held to be an incident, at common law, to every corpor- 
ation. This general power, it has been found necessary in 
England to restrain by statute; and there, their powers in this 
respect are understood to be general and unlimited, exceptso 
far as controlled by such statutes. A large proportion of the 
‘corporations there hold their corporate rights by prescription. 
This supposes the grant no where to be found in written form. 
The uncertainty of the limits of the powers granted, and the 
great extent of powers claimed, at an early period created a 
necessity of limiting them by act of parliament. | The stat- 
utes of Mortmain have this effect, in reference to purchasing 
and holding lands. In this country, few instances can be 
found of the existence of corporations, whose charters did not 
originate in express legislative enactment, and are not to be 
found printed in the statute books. In these cases, the grant. 
of power is beforeus. The charter defines.the grant, with 
its restrictions and limitations. Unless some other statute, 
enacted by the same authority, either general or special, 
can be found, enlarging or restricting those powers, we look 
no further for the rights of the body corporate.” 

This notice, however brief and imperfect it may be, of the 
English statutes of mortmain, and of the difference, or contrast. 
rather, between them, and our charters of incorporation, is suffi- 
cient to show that the principles applicable to the construction 
of the former, can have very little bearing upon that of the 
latter. The former were intended for an age, and a condition 
of society, entirely unlike the political and social institutions of 
the American States. They were mainly aimed. against the 
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grasping power of the religious houses, in a semi-barbarous 
state of civilization, and were designed to rescue, from what 
has been quaintly called their death-clutch, the lands whose 
feudai services were the chief support and defence of the 
Kingdom. They fully accomplished their purpose by putting 
it into the power of the King and other feudal lords to enter 
upon, and seize, the lands when purchased without license 
from those whose rights were in danger of being invaded. 
The King, who, in the course of time, became almost the only 
person likely to be injured, itis true, could not take advantage 
of the forfeiture until an inquisition was made, as in the case 
of lands purchased by an alien. But that was found to be a 
sufficient protection to his rights; and the result of a com- 
mission issued on his behalf in December, 1833, in the case 
of the “University Life Assurance Society,” shows that the 
- power of entry upon office found, though it had its origin in a 
tar different state of society, was still effective for good. See 
Shelf. on Mort., p. 10, note (e). 

Corporations exist in this country, as has already been said, 
by virtue of express acts of legislation. They are created for 
a great variety of political and civil purposes, all having in 
view, or supposed to have in view, the weal of the State in 
which they havea “local habitation anda name.” Their 
powers, rights and duties are defined, and limited in their 
several charters of incorporation, and when a question arises 
as to either rights, powers or duties, we must look to their 
charters mainly for the answer. The charter of any particular 
corporation is a law peculiar to itself, and by that law must 
it be judged. See Ang. and Ames on Corp., sec. 151. This 
brings us to the consideration of the restrictive clause in the 
charter of the plaintiffs, upon the proper construction of which 
our decision must turn. 

There cannot be the slightest doubt that the Legislature 
intended to forbid the plaintiffs from owning, at any one time, 
real and personal estate, the value of which should exceed 
the sum of two hundred thousand dollars. Whether the 
policy of such a restriction was wise or not, I, as a Judge, 
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have no right to enquire. An examination of the course of 
legislation from 1833 to the present time will show that it has 
been a settled policy with the General Assembly to restrain 
the amount of property held, or to be held, by institutions 
similar to the one whose case is before us. Thus, in 1833, the 
act incorporating “ A literary and manual school in the county 
of Wake,” declared ae the value of its real and personal 

estate should not exceed fifty thousand dollars. In 18388, 
the charter granted to “The Trustees of the Greeusho- 
rongh Female College,” limited the whole amount of its 
real and personal estate to the sum of two hundred thou- 
sand dollars; the same amount, which, in the same year, 
was prescribed for the plaintiffs, and for “The Trustees of 
Wake Forest College.” Passing by the “ Carolina Female 
College,” and the “Trustees of the Clinton Female Institute,” 
whose capital stock was, in 1848 and 1850, fixed respectively 
at twenty thousand dollars, and the “Glenn Anna Female 
Seminary,” whose capital stock was, in 1854, limited to twenty- 
five thousand dollars, we come to the year 1856, when. as 
many as four literary institutions were created, or had their 
charters amended, with similar restrictions: First, “ The 
Trustees of the Female College of the Methodist Protestant 
Conference,” was chartered, with a clause which -restrains the 
amount of its property to three hundred thousand dollars. 
Secondly, “ The Warrenton Female College,” amount restrict- 
ed to forty thousand dollars. Third, the charter of the plain- 
tiffs amended so as enable them to hold property to the amount 
of five hundred thousand dollars; and lastly, the capital stock 
of * Carolina Female College,” was increased to one hundred 
and fifty thousand dollars, It is true that during this period 
many academies and other literary institutions, were char- 
tered without any such restrictive clauses. Why this was 
done, we need not enquire. The restrictions imposed upon 
those to which we havereferred, indicate that the Legislature 
had a policy upon the subject, though it may not have acted 
uniformly upon it. The effect of that policy was to make it 
unlawful for the institutions which we have named, to own 
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real and personal estate exceeding in value the amount speci- 
fied for each respectively. What other construction can be 
put upon the words, “the whole amount of real and personal 
estate belonging to said corporation shall not, at any one time, 
exceed in value the sum of two hundred thousand dollars (” 
It seems to me, that, in admitting that.the State, upon office 
found, or otherwise, may seize and take to its own use, the 
excess, the plaintiffs’ counsel virtually admit that it is unlaw- 
fully held by the college. Why so forteited to the State un- 
less because the college has it in opposition to the express pro- 
libition of its charter? If unlawful for the plaintiffs to have 
it, can a court of equity assist them to get it? I have, in 
vain, tried to discover a principle upon which the claim of 
the plaintiffs can be supported. The analogies of the common 
law are against it. It is well settled, and well known, that a 
contract, the consideration of which induces to the doing of 
an act, either malwin in se, or malum prohibitum, is void, and 
no action at Jaw can be sustained upon it. See Lrgrair v. 
Ingram, 4 Jones’ Rep. 188, and the cases therein referred to. 
Will the court of equity be less sensitive to the duty of up- 
holding the law, or less alive to the importance of preventing 
its violation? Ihave studied its principles to little purpose 
if it be so.. I can find no case sustaining such a doctrine. On 
the contrary, I have found a very instructive one decided in 
the courts of one of our sister states, which fully sustains what 
I believe to be the true principle applicable to the present 
ease. It isthe case of The President, Directors and Company 
of the Bank of Michigan vs Niles, 1 Doug. (Mich.) Rep. 401. 
It was a bill filed by the plaintitis, for the purpose of obtaining 
the specific performance of a contract entered into between 
them and the defendant, whereby the plaintiffs bound them- 
selves, within a certain specified time, to-convey to the de- 
fendant certain real estate described in the contract, and to 
obtain from one J..H. P. a good and sufficient deed for the 
property called the Rochester-mill property, and to. convey 
to the defendant three undivided fourth parts of it; and, in 
case a mortgage or incumbrance should be created for the | 


279 IN THE SUPREME COURT. 


Trustees of Davidson College v. Chambers’ Executors. 
purchase of the mill property, they covenanted to pay the 
same, and have it released within five years from the date of 
the contract; and they further agreed to deliver to the de- 
fendant certain certificates sence by him. The defendant, 
on his part, agreed to execute a mortgage to the complainants 
for the purchase-money to be paid by him, amounting to 
$28,000, and, in addition, to include in the securities, certain 
notes, and the amount of the above mentioned certificates. 
The mortgage was to be executed on the property. conveyed 
to him, and upon the remaining interest, which he already 
possessed in it as tenant in common. Within the specified 
time, the plaintiffs purchased the mill property ; and then pre- 
pared and executed to the defendant a deed for thrée fourths 
of it, together with the other property which they were bound 
by the contract to convey to him, and were ready and willing 
to perform their part of the contract. The defendant demur- 
red, and the demurrer having been sustained by the Chancel- 
lor, the plaintiffs appealed to the Supreme Court. The ques- 
tion turned upon the construction of the 8rd and 9th sections 
of the plaintiffs’ charter of incorporation. The 8rd section 
provided that they “shall be in law capable of purchasing, 
holding and conveying estate, real and personal, for the use 

the said corporation.” The 9th section enacted “That the lands, 
tenements and hereditaments, which it shall be lawful for the 
said corporation to hold, shall be only such as shall be required 
for its accommodation, in relation to the convenient transaction 
of its business, or such as shall havé been bona fide mortgaged 
to it by way of security, or conveyed t6 it in satisfaction of 
debts previously contracted in the course of its dealings, or 
purchased at sales, upon judgments which shall have been 
obtained for such debts.” 

Upon the argument, the defendant, in support of his demur- 
rer, contended ‘that the plaintiffs were not authorized by their 
charter to make such a contract as that stated in their bill; 
that the buying and selling of real estate, except in the cases 
specified in their charter, was not within the scope of their 
corporate powers, and was, therefore, unlawful; and that the 
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Court of Equity would not lend its aid to enforce a contract 
made in violation of law. 

The counsel for the plaintiffs argued against the demurrer, 
_ that the general power to purchase sae convey real estate, 
given by ‘the 8rd section of their charter, was not affected. or 
limited by the provisions of the 9th; that the latter used only 
the word “hold ;” and they contended that the only design 
of the prdvision was to prevent real estate from being locked 
up in mortmain, in the hands of the corporation, and that the 
buying and selling of lands by it was not unlawful. 

The Court, in an able opinion delivered by Frrcn, Judge, 
decided that, by the terms of their charter, the plaintiffs were 
not authorized to make a business of buying and selling real 
estate; and that the contract made with the defendant was, 
therefore, unlawfvl. In concluding their opinion, the Court 
say, “there may be a difficulty, in cases where contracts are 
made in reference to matters but remotely tainted with im- 
morality or illegality, and not the immediate subject of the 
undertaking of parties, to determine in what instances the 
principle should be applied ; but when the very act contracted 
to be done is itself illegal, there can be no doubt of the ap-. 
plication of the principle.” 

“ The Bank of Michigan contracted to obtain and convey a 
title to real estate, nae circumstances which made it a trans- 
action prohibited by the spirit and terms of its charter. The > 
defendant, with knowledge of the unlawfulness of the transac- 
tion, (for the charter is declared to be a public act), entered 
into the contract. Each party to the contract put himself in. 
the power of the other; and as the Court of Equity would not 
interfere to compel the bank to perform its agreement, by 
buying and selling lands in violation of the law, so aid cannot 
be afforded to the. bank to compel the defendant to ‘perform 

on his part.” 
_ The principle deducible from the case to which I have just 
referred is the true principle by which the action of the Court 
of Equity should always be guided. Whether in matters of 
contract, or in any. other matters in which human action is 
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concerned, it should ever be ready to enforce that which the 
law commands, and to prevent that which the law forbids. 
It would be untrue to its high duty, if it, in any case or under 
any circumstances, lent its aid to any person, individual or 
corporation, who was seeking, with however imnocent an in- 
tent, to cireumyent the law. Governed by this spirit, it can- 
not assist the present plaintiffs. The lawgiver says, in the 
plainest terms, that they shall not own (for what belongs t 
them, they must own), more in value of real and personal es- 
tate than $200,000. Itis against the law, then, for them to 
have it, and yet they ask this Court to give it to them. The 
Court cannot do so without assisting them to violate the law, 
and, therefore, it cannot do so at all. 

The case of /Tumbert v. Trinity Church, 24 Wend. (N. ¥.) 
Rep. 587, and that class of cases, wherein it has been held, 
that an inerease of ineome, above the limit preseribed in the 
charter, from property already held by the corporation, is not 
against law, do not militate against this principle. In such 
cases the corporation has no necessity to ask the aid of any 
court to enable it to get the property. The original owner 
had, long before, parted with his title to it, when to purcliase 
it was not forbidden to the corporation, and when the value 
of the property rises above the chartered limit, the only ques- 
tion with respect to it, which ean arise, must be between the 
corporation and the State. 

It only remains for me to say, that If IT have been successful 
in showing that when the testator died it was unlawful for the 
plaintiffs to have the excess of the legacy above what was 
necessary to make the value of their real and personal estate 
amount to $200,000, it follows as a necessary consequence 
that, astosuch excess, the legacy was void, aud in the absence 
of a-residnary legatee to take it, it resulted to the next of kin. 

The cases referred to by ny brother Prarson, clearly show 
this, and it is unnecessary for me to add any thing to what 
he has said upon that subject. Je has shown also that,in the 
view which we have taken of the case, the act of the last Gen- 
eral Assembly, (sce Acts of 1856, ch. 94), has no operation 
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upon it. The 38rd section of that act provides as follows: 
“That all right, title and interest on the part of the State of 
North Carolina, and the University of North Carolina, or 
either of them, if any they bave, in and to the estate and offi- 
cers (‘) given, or attempted to be given, in the last will and tes- 
tament of Maxwell Chambers, late of Salisbury, to the 
Trustees of Davidson College be, and the same is hereby, 
released and conveyed to the Trustees of Davidson College, 
for the purpose specified i in the said will.” The seetion does 
not profess to give the legacy, or that part of it which may 
have previously become vested in interest, in the next of kin; 
and it is certain that the preceding section, which enlarges the 
amount of property the Trustees of the College should be au- 
thorized in future to hold, did not, and was not intended to, 
have that effect. 

The novelty and importance of the question, and the large 
amount of property involved in the snit, must be my apology 
for stating the reasons for my opinion at such length. 

NASI, 0. J. dissentiente. ‘The case presents two questions 
to be considered. The first is as to the nature and extent of 
the restriction contained in the 10th section of the college 
charter; the second, whether a violation of the charter by 
the corporation, such as this is alleged to be, can be enquired 
into under the proceedings. The act of incorporation gives 
to the trustees owe er “to purchase, have, receive, t take, hold: 
and enjoy, etc.,” “any land, ete.,” “and to take, receive, and 
possess all MOUCYS; 8 goods and chattels,” “given, sold, or be- 
queathed, ete.” The ‘10th section is as follows: “ Be it en- 
acted that the whole amount of real and. personal estate, be- 
longing to said college, shall not, at any one time, exceed, in 
value, the sum of two hundred thousand dollars.” 

Maxwell Chambers, by his will, devised to the plaintiffs, 
the trustees of Davidson College, two hundred thousand dol- 
lars; and it is conceded that at the time of the death of the 
testator the college owned property to a considerable amount, 
and that the bequest would swell that amount to a sum con- 
siderably greater than the sum limited in the charter. Is the 
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devise, by virtue of the restrictive clause, void as to the sur- 
plus? Iam of opinion it isnot. The charter evidently con- 
templated that the college should go into operation, as soon. 
as funds, sufficient to justify the act, should be given to the 
trustees, or be received by them. It will be observed that 
the charter does not make void any gift, purchase, or devise, 
whereby the limit should be exceeded. On the contrary, the 
phraseology of the 10th section, plainly points out that this 
excess might arise at several, and different, times—the amount 
in value shall not exceed $200,000 at any one teme—looking 
to a possible recurrence of the event. Taking the Ist section 
and the 10th together, the restriction points, not te receiving 
and taking, but to a holding of a larger amount than the sum 
specified. That this is the proper construction of the charter 
is further evidenced by the words used. Three times the 
word take is used, and the charter recognizes the property, . 
so taken, as the property of the corporation; the language is 
“the whole amount of the estate, both real and personal, be- 
longing to said corporation, ete.” It was the view of the Legis- 
lature, that all the property of both kinds, given or bequeath- 
ed to the corporation, in due form of law, without respect 
to the amount, belonged to the corporation, but that they 
should not hold more than the restricted sum. I shal] have 
occasion to refer again to this point. The nature of the re- 
strictive clause then, is directory to the trustees as to the 
amount which the college could own, and its effect, to put it 
perhaps in the power of the party with whom the con- 
tract was made, to dissolve it. I say perhaps, for in the 
opinion of the Vice Chancellor Turner, as to the proper con- 
struction of a similar restriction in the charter of the London 
Hospital, Robinson v. The Gov. of the London Hospital, 
2ist Eng. Law and Equity Rep. 374, and in that of Senator 
Fosrer, delivered in the case of Howland v. Trinity Church, 
24 Wendell, 630, it is said that the exceeding, by a corpora- 
tion, the sum to which it is restricted, does not render void 
the charter, but only renders it voidable. “I do not even 
believe it to be voidable,” is Mr. Foster’s declaration. If the 
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restriction is a condition, it is a condition subsequent, for a 
breach of which no action can be taken against a corporation 
but by the sovereign, and with the latter, and its officials, it 
is a matter of discretion, whether a forfeiture will be enforced 
ornot. To work a forfeiture of chartered privileges, there 
must be something more than accidental negligence, excess of 
power, or mistake; there must be something wrong arising 
from wilful abuse or neglect. Ang. and Ames, 886. There 
is here no forfeiture, for none has been judicially pronounced. 
_ Secondly. Let it be granted, that by taking the whole of 

the property devised, the total amount in value would exceed 
what the corporation was entitled to possess, and thereby its 
charter might be forfeited, can the defendants, the executor, 
or the next of kin, take advantage of the breach of the condi- 
tion in these proceedings? A charter is a contract between 
the corporation and the sovereign. It is well settled that 
none buat the parties or their privies, can take advantage of a 
breach of a condition, Now, neither Mr. Chambers, nor his 
executor, nor his next of kin, are any parties or privies to the 
contract—npon what principle then, is it, that the executor 
can refuse his assent to the legacy to the college, or upon 
what principle can the next of kin claim it, or any portion of 
it? If Mr. Chambers, while in lite, had donated to the col- 
lege two hundred thousand dollars in cash—or its value in 
property, specified in the will, could he have been héard ina 
court of justice to say, that he had given the corporation too 
much, and they must pay back to him as much of the dona- 
tion as was over and above what it could legally hold or re- 
tain? Suppose him to have brought an action for the sur- 
plus, could he have recovered? Surely not. He would be 
estopped, and of course, so would all persons claiming under 
him ; Gilliam v.’ Bird, 8 Ive. Rep. 280. Jlis death cannot 
alter the proposition. Whatever would estop him, must estop 
his personal representative, and must equally estop his next 
of kin, who claim through him. TI cannot, therefore, see how 
either. the next of kin or the executor of Maxwell Chambers, 
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can deny, in this proceeding, the right ofthe complainants to 
receive the whole of the sum devised them. 

‘But-again, [ hold that no one but the State,.as a sovereign, 
can call the plaintiffs to account for receiving, or holding; a 
larger amount of property in value than is limited in their 
charter, J ealousy of corporations inthe accumulation of pro- 
-perty has marked, for centuries past, the policy of England. 
Hence their mortmain acts. - At common law, it was inci- 
dent to any corporation to have eapacity to purchase and sell 
lands and chattels, as any other person could, unless specially 
restrained by their charter or by statute. They had the abso- 
lute jus disponendi i; 2 Kent, 280. This power or right is; in 
England, taken’away or abridged by a succession of statutes, 
commencing in Magna Charta, the 9th of Henry II, and 
coming down to the present time. The object of these acts, 
ealled “‘ Mortmain,” was to prevent land from. being placed 
extra commercium, upon the feudal principle of protecting 
the lords from having tenants that never die; @ible¢ v. L£lcb- 
son, 3 Mylne and Keen, 517; 2 Kent, 282. In this State we. 
have no statutes of mortmnain, strictly speaking, but the same 
principle is observed, as to tie acqnisition of property by 
corporations, in the restrictions imposed upon them, in their 
respective charters. The devise in Mr. Chambers’ eine is of 
a mixed character, consisting of both real and personal pro- 
perty, and thongh his heirs are not before the court, yetit 1s 
difficult, if not pois: to express my Views upon ane ques+ 
tion, directly in contest, without referring.to the English de- 
cisions upon their-mortmain acts. If not of imperative force, 
, they form a safe guide to direct the Court in its present en- 
quiry. See Shelford on Mortmains, (where most of the cases 
on.the subject are collected and observed upon), p. 10, note ¢ ; 
36 Law Lib. 29, and other pages to be cited. The restric: 
tion upon the corporation, in the ease mentioned in the note: 
was similar to that in the case before us; it was that the 
corporation might purchase and hold lands, ete., “not ewceed- 
ing in value, in the whole, the.annnal sum of £100. Certain 
lands were seized by commissioners for the Hing. See also 
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the opinion of the Court 7x Re Rovington School, cited in 
Shelford 36, Law Lib. 40, 41. In the ctttorney General v. 
Bowyer, 8 Vesey, Jr., 727, Lord Lovausorovan declares that 
a court of equity will execute a trust in favor of a corpora- 
tion, arising under a will or conveyance, giving more than 
the charter authorises it to hold, if the corporation obtain a 
license from the king enlarging their capacity, though the 
license be subsequent to the gift. Shelford, 251; 86 L. Lib. 
185, to the samme effect 3 and in Attorney G. v. Aunty, Ist Mert- 
vale, 327, the same doctrine is held, the license being ob- 
tained after the death of the testator. These eases abund- 
antly prove that, under such devises of realty to corporations, 
the legal title passes to the devisees, although thereby a larger 
amount is given than they are authorised to hold, and it is 
the same where the redundance is occasioned by the donation, 
by will, of personalties; the legal estate in the whole passes 
to the executor, who holds it to the use of the corporation. 
If, however, the holding more property by the corporation 
be a cause of forfeiture, the sovereign alone is entitled to call 
the body to account for it, because it is a criminal offence. 
Angel and Ames, 777. In each of the cases above referred 
to, the sovereign was the actor; no private person can allege 
the offence in bar of the suit of the donee. See the following 
eases decided in this State: Zur River WV. Co. v. Neal, 3rd 
Hawks, 520, and Buncombe Turnpike Co. v. dleCarson, 1st 
Dev. and Bat. Rep. 308. In the able opinion of the late 
Chief Justice of this Court, it is pronounced, “ That the non- 
existence of the corporation, or the forfeiture of its charter, 
ean be adjudged only at the suit of the sovereign against the 
usurpers of the franchise. They cannot be enquired into col- 
laterally at the instance of an individual, wrless he shows that 
it has already been so adjudged in tavor of the State: in other 
words, that the charter has been annulled by judicial sen- 
tence, and no longer exists.” I need no higher authority for 
the principle for which I contend, than the opinion above 
referred to. See upon this point, Zhe people v. Monroe, 5th 
Denio, 400; Selver Luke Bank v. North, 4 John, C. BR. 870, 


980 —SOIN THE SUPREME COURT. 


Trustees of Davidson College v. Chambers’. Executors, 


and Melndor v. St. Louis, 10th Missouri R. 576, -The sover- 
eign may either expressly remit the forfeiture, or simply ab- 
stain from enforcing it. . In the mean time, the right of the 
donee to possess” and enjoy the property given, against all 
others, is. complete. See Shelford, 9th Law Lib. 28. In £o- 
bunson Vv. the Gev. of the London Hospital, 21st vol. Eng. L. 
and Eq. Rep. 874, the same opinion is declared by the Vice 
Chancellor. The restriction, in the charter of the defendant, 
was substantially the same asin our case. The Government 
of the London Hospital were entitled by their charter to pur- 
chase, take, hold and receive. lands, ete., not. exceeding the 
yearly value of £4000. ‘The devises in the will of D.T. Peal . 
swelled the property to a larger annual value than that speci- 
fied. The bill was filed by the trustees of Mr, Powell for the. 
administration of the estate, and the heirs-atlaw and the next 
of kin were defendants. The same question arose there as 
herewhether the testator’s heir-at-law or his next of kin 
were entitled to such, if any, of his residuary estate, given to 
the London Hospital, as was noteffectually given. The deci- 
sion of the case turned upon a different point, and no opinion 
was judicially given upon the question stated above. The 
Vice Chancellor notices it, however, as follows: “ The next 
question arises upon the charter under which the London. 
Hospital was incorpor ated, and. I do not think it necessary to 
give any Opinion upon ‘fiat charter. It is a subsisting char- 
ter, and is valid until it is impeached and disturbed, and the 
parties. have a right to receive money, under it, so nie as it 
stands. What might be the result of proceedings: by the At 
torney General or ihe: Crown, for the purpose of setting aside 
the charter, if the Crown thought fit to,take such ‘proceedings, 
is one question; and what this Court is to. do.in the. mean. 
time, while the charter stards, is another and totally different. 
 qnestion., Here is a legally constituted body, having the 
. right to receive money by its constitution, and as long as that | 
constitution | exists, [think it the duty of this Court to deal. 
with it as an existing body.’ ” That is, that, as long as. the 
charter of a corporation. exists, if may ¢ontinue to receive do- 
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nations to any amount, the sovereign being the only power 
to which it is amenable, for violating its charter by increas- 
ing its property beyond the limit specified in the charter. In 
Angel and Ames on Corporations, pp. 186 and 888, it is stated, 
that where a corporation purchases land, affording a greater 
income than is allowed by théir charter, it is a question be- 
tween the sovereign and the corporation only, with which in- 
dividuals have no concern, and of which they cannot avail 
themselves, in any mode, against the corporation. For this, 
they cite Humbert v. Trinity Church, 24th Wendell, 604, 629, 
630; LHarpending v. Dutch Church, 16 Peters’, 492-8; Bo- 
gardus v. Trinity Church, 4 Sandford’s Ch. R. 738-9. These 
cases show that neither the executor of Maxwell Chambers, 
nor his next of kin, can avail themselves, in this proceeding, 
of the allegation, that the surplus of the $200,000, bequeath- 
the plaintiffs, over and above the sum limited in their charter, is 
a violation of the charter, and is, therefore, not effectually dis- 
posed of by the will. This principle has been several times 
recognized in this State, by the decisions of this Court. See 
the cases, in this State, already referred to, (in which it is de- 
cided that the sovereign alone has a right to complain ofa 
usurpation upon its rights, and an aequiescence is evidence 
that all things have been rightfully done), and Whitley v. 
Daniels, 6 Ire. 479, approving the decision in Hawks. It is 
similar to the case of an alien’s purchasing land. He can pur- 
chase, and the title he acquires is good against all the world 
but the sovereign; so much so, that if ousted by a trespasser, 
he may enter and maintain an action of ejectment against 
him. Jeowehe v. Walleamson, 3 Ire. Rep. 141. It isas much 
against the law for an alien to hold lands in this State, as for 
a corporation to hold more real estdte, or property, than its 
charter allows; both are unlawful in the same sense, and to 
the same extent. A forfeiture is incurred for the recompense 
of the sovereign; if the sovereign pardon the offence, it is as 
if none had been committed, for he alone can punish, and he 
alone can pardon. | 

The counsel for the next of kin, urged upon the Court the 
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decisions made by it in cases of emancipation, as analogous 
to this. The analogy does not strike me. The policy of the 
emancipation acts is contrariant to that of the act in the pre- 
sent case. In the former, the law does not tolerate what 1s 
termed with us a guase emancipation ; that is, a state where. 
the man of color is in form a slave, but-in reality is in the en- 
joyment of freedom. ‘Noman has hinself the power to eman- 
cipate his.slave with the view to remain in this State, nor can 
his executors so do ; if either attempt it, the act 1s absolutely 
void, and the slave remains a slave ; and if the owner does it 
by will, the legacy is imperfect and void, and the next of kin 
necessarily succeeds to the property; there is no necessity for 
a commission of enquiry: ‘In this case, and in siiailar ones, 
the policy of the law is directly the reverse. Montesquieu, in 
his Spirit of Laws, lays it down that, in free governments, the 
virtue and intelligence of the people are the corner stones of 
the governmental structure. If éhis be so, what higher duty 
can devolve upon the Legislature of the State than to provide 
means for the dissemination of knowledge among the citizens 
at large. Acting upon this principle, the framers of our con- 
stitution in the 41st section direct, “That a school or.schools 
shall be established, by the Legislature, for the convenient in- 
struction of youth, etc.; and all useful learning shall be en- 
couraged and promoted in one or more. universities.” It is 
therefore not simply an act of policy on the part of the Legis- 
Jature to encourage the establishment. of schools and colleges, 
but a high constitutional duty, It. seems to me, there can be 
no analugy between the cases of emancipation and the one 
we have before us, any further than it is in both cases a police 
regulation. In obedience to the constitutional requisition. the 
Legislature, at an early~period, established the University of 
the State. Every one acquainted with its history knows the 
difficulties under. which it struggled for many years; gradual- 
ly did it work its way into.publie confidence, and now the 
citizens of the State may proudly point to it, as embracing 
not alone their confidence, but that of the whole of the south- 
ern portion of our confederacy. Its halls are now filled, not 
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only with young men of this State, but with youth from different 
States. Under these circumstances, it was thought advisable 
to charter Davidson College. It was a fondly cherished ob- 
ject of the testator, Mr. Chambers. Why then should not his 
patriotic and benevolent designs be carried out? The gift is 
complete; here is a donor with unquestioned capacity to give, 
a subject capable of being given, and a donee in existence 
and fully identitied. Why, I repeat, shall the donee not take 
what was clearly intended it should take ? 

It is objected, that a Court of Equity will not lend its aid to 
the corporation to enable it to violate its charter. Certainly 
it will not. But, with great respect, it strikes me that prin- 
ciple cannot apply here. Yo sustain this position the counsel 
for the next of kin drew our attention to the case of the Bunk 
of Michigan v. Niles, 1 Doug. 401. The case was, the de- 
fendant had made a compact with the plaintiffs that if they 
would purchase a certain piece of land, he would take it off 
their hands at an increased price. The land was purchased 
by the bank, and the defendant refused to exeente his con- 
tract, and the bill was filed for a specific performance. The 
defendant demurred, and assigned for cause, that the bank, by 
its charter, was forbidden to hold more real property than was 
necessary for the convenient transaction of their business, ete. 
The demurrer was sustained. This case is in point, to a 
certain extent, and entitled to all respect as proceeding from 
ahigh court of asovereign state. It stands, however, opposed 
by the opinion of a court entitled to equal respect. In Budrd 
v. the Bank of Washington, 11 Serg. and Rawle, a direct con- 
trary opinion is held. The Court-there declare that there is 
a broad distinction between a prohibition to take, or purchase, 
and a prohibition to hold. As, where a bank is authorized to 
have, hold, purchase lands, ete., with a proviso, that the lands, 
ete., which they should purchase and hold, should extend only 
to such lot or lots and buildings as they should actually oe- 
cupy, for carrying on their business, it was decided that the 
bank might purchase, absolutely, land lying in a distant coun- 
ity, which they did not occupy, though they, or any person to 
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whom they tnight convey, would hold bya title defeasible by 
the commonwealth. The authority of the case in Douglassis: 
neutralized by that in Serg. and Rawle, and it differs fromthe 
one before us. In that, the bill was brought to compel. the 
performance of a contract; in this, to. compel the exeeutor to 
execute a trust by paying over a legacy. But whatever doubt 
‘might rest upon the case, is, in my opinion, éntirely removed 
by the act of ’56, ch. 94. See laws of the State for ’56, p. 96. 
The act in its caption professed to be made to amend the act 
of ’38 chartering Davidson College. By the first section, the 
40th section of the act of 88 is. repealed; by the 2nd, the 
power of the corporation-to purchase real and personal pro- 
perty is enlarged to $500,000; and by the 8rd section, the 
State releases and conveys to the corporation, all right, title 
and interest which the State had or might have, in and to the 
estate and property derived to it by the will of Mr. Chainbers. 
‘This act is tantamount to a license by the Crown, and we have 
seen by the case from 3rd Vesey, jr., anu that. from. Merivale, 
that'a license from the Crown will enable a corporation to hold 
tore property than. the amount to which it was originally 
limited, (though the license was obtained after the death. of 
the donor), upon the principle that, by the devise or purchase 
of more property than. they were allowed: to hold, the legal 
estate vested in the donee, subject to the will of the Sovereign. | 
It-is further objected, that the act of-’56 could not divest the 
next of kin of the interest which vested in. them-at the death 
of the testator. The above cases show that no interest: vested 
in the-next of kin, for-it is decided in them, that the legal es- 
tate vested in the donees. But there-is: another answer to this 
claim of the next of kin. It is in general true that a devise. 
ought to take effect -on the death of thetestator; but-a devise 
to a collegiate corporation, not then in existence, may be 
good.. Grant ou Corporations, 128; Attorney General Vv. 
Downing, Wilmot’s notes, 11 and 13. In that. éase, the. de- 
vise was to a corporation, to be established in the University 
of Cambridge, and to be named: after the testator, Downing 
‘Cellege; in case the Crown should grant.a- charter incorporat- 
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ing the same, and a license to hold land in mortmain. The 
devise was held tobe good. Here, the corporation was in full 
existence at the time the will was executed and when the 
testator died. The result of the cases to which reference has 
been had, is that a corporation may take more than the limit 
in their charter, but they cannot hold it unless they obtain an 
extension by the Crown. Grant, 104. No right to any inter- 
est then, according to the authorities, did or could vest in the 
next of kin. It is only on the ground, that the sum devised 
to the corporation, taken in connection with the property they 
already possessed, would exceed the amount they were enti- 
tled by their original charter to hold, that the next of kin 
found their claim to the surplus. And the very objection by 
the next of kin, that Equity will not assist the corporation to 
do a wrong, shows the fallacy of the objection we are now 
considering. It cannot be that the mere devise could consti- 
tute a breach of the charter. To effect that, there must be some 
act of the corporation; and at the time of the death of the 
testator, they had committed no such act. And if, upon the 
enquiry directed by the Court, it should appear that in fact 
the property held by the corporation does not exceed the 
limit specified in the original charter, then, surely, the next of 
kin had no vested right to be disturbed by the act of °56, for 
there would have been nothing to vest. But, apart from this, 
we have seen, from the cases from 38rd Vesey, Jr., and 2nd 
Merivale, and those cited from Shelford and others, that al- 
though a corporation holds more land than, by its charter, itis 
entitled to hold, the legal title is in the corporation, and the 
heir has none. If then, in this case, there was no breach by 
the plaintiffs of the charter under which they claim, (and there 
can be none, for they have not yet received any portion of 
the donation), then there can be no valid claim on the part of 
the next of kin; for the devise is perfect and not imperfect. 
If the charter has been violated, no one but the sovereign can 
claim the forfeiture; and as the sovereign, by the act of ’56, 
has waived its right to vacate the charter, if there was any 
violation of it by the corporation, the right of the plaintiffs to 
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receive the donation from the executor, is complete, and put 
beyond all doubt in my estimation. 


Per Curtam, Decree according to the opinion of the Court. 


THOMAS ROBBINS and wife against SAMUEL WINDLY, EBa’r., and others. 


Where a testator, by his will, gave a slave to A, which, after the date of the 
will, he gave by deed to B, having by the same will given legacies of greater 
value than the slave to B, there is no construction authorised by the Act of 
1844, (providing that a will shall speak and take effect as if made immedi- 
ately before the death of the testator; Rev. Code, ch. 88, sec. 3), that can 
require B to elect for the benefit of A, between his legacies under the will, 
and the slave conveyed by the deed. 

The act of 1844, ch. 88, sec, 3, relates to the subject matter of the disposition 
only, and does not, in any manner, interfere with the construction in regard 

to the objects of the gift. 


Tus was a bill to recover legacies under the will of John 
Windly, transmitted from the Court of Equity of Beaufort 
County. , 

The only question made in the pleadings was in relation to 
a slave, Jesse. By his will, which was made in 1854, the tes- 
tator gave this slave to the wife of the plaintiff Thomas Rob- 
bins. Subsequently, to wit, on 14th of June, 1855, he gave 
the same slave to George L. Windly by deed reciting a con- 
sideration of one dollar. By the said will, the testator gave 
to George L. Windly two plantations and four slaves, and 
other goods of much greater value than the slave Jesse. 
The testator died in 1856. Besides a prayer that the execu- 
tor account, there was a further prayer that George L. 
Windly should be compelled to elect between the legacies 
given him by the will, and the gift of the boy Jesse, and that 
whichever interest he abandoned, should go to the plaintiffs, 
and that the executor, in paying over the legacies, might be so 
directed by this Court. 
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The answer of G. L. Windly admits the facts set forth in the 
bill, with this explanation: In the deed conveying the slave 
to the defendant George L., there is a condition reciting the 
bequest of Jesse to his daughter Susannah, in the will in ques- 
tion, and further reciting that there existed unsettled accounts 
between George L. Windly and Thomas Robbins, which were 
barred by the statute of limitations; and then these terms are 
used in the deed: ‘ Now if the said Thomas Robbins shall well 
and truly and voluntarily come into a fair and full settlement be- 
fore my death, with the said George L. Windly, according to 
the accounts kept by them, then these presents to be null and 
void, otherwise to remain in full force and effect.” The de- 
fendant avers that the said Robbins was justly due him, the 
gaid George L. a balance on these unsettled accounts; that 
he had refused to settle them on fair terms, until the defend- 
ant’s claims were barred by the statute of limitations, and that 
he did not come to a fair and full settlement, according to the 
accounts kept by them, before the death of the testator. So 
that according to the proper construction of the said will, taken 
in connection with the deed and the condition thereof, and the 
failure of the plaintiff to perform the said condition, the de- 
fendant George L.. Windly says he is not bound to elect he- 
tween the legacies given him in the will and the gift of the 
said Jesse by the said deed. 

The other defendants answered. Replication. Exhibits 
filed. Set down for hearing, and transmitted to this Court. 


Rodman, for the plaintifis. 
Donnell, for the defendants. 


Barriz, J. The only question which the pleadings present 
for our decision, is whether the defendant George L. Windly 
shall be permitted to take the slave Jesse under the deed from 
his father, and yet claim the legacies given to him in his father’s 
will. The plaintiif insists that, according to the principles of 
equity, he cannot take bdth, and that the Court will compel 
him to elect between the two benefits. The doctrine of elec- 
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tion is well established in the Courts of Equity both of England 
and this State. To originate it, two things are essential: Ist, 
That the testator shall give property of hisown; and secondly, 
that he shall profess to give, also, the property of his legatee 
or devisee. Adams’ Eq. 98; Welson v. Avery, 1 Dev. and 
Bat. Eq. Rep. 876; AleQueen v. McQueen, 2 Jones’ Eq. Rep. 
16; Llippin v. Banner, Ibid, 450. The principle upon which 
the doctrine is founded, is “ that one who takes a bounty under 
an instrument, is under an obligation to give effect to the whole 
instrument, or rather that the donor intended that he should 
not enjoy that bounty if he disappointed that bestowed on 
another in the same instrument.” ‘The plaintiffs contend that 
the act of 1844, ch. 88, sec. 3, (Rev. Code, ch. 119, sec. 6), 
brings the present case within the operation of the principle. 
The act declares that “ every will shall be construed with ref- 
erence to the real and personal estate comprised therein, to 
speak and take effect as if it had been executed immediately 
before the death of the testator, unless a contrary intention 
shall appear by the will;” and the argument is, that at the 
death of the present testator, the slave Jesse belonged to the 
defendant George L. Windly, under the deed from his father, 
and that, therefore, the will, speaking at that time, gave to the 
feme plaintiff what belonged to the said defendant. The con- 
clusion deduced from this is, that as the defendant George has 
a legacy under the will, he cannot claim under both instru- 
ments, but must elect between them so as not to disappoint 
the legacy to his sister. The legitimacy of this course of res- 
soning depends upon the enquiry whether the act can admit 
of the construction contended for. What then is the meaning 
of theact? And in order to ascertain this, we must first enquire 
what were the mischiefs which it was intended to remedy. 
These will be found to have been of two kinds; one relating 
to real, and the other to personal, estate. 

After the passage of the statute of wills, it was settled that 
a devise could pass only such lands as the devisor had at the 
time when his will was published, and that no words, however 
general, would embrace lands acquired afterwards, either by 
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purchase or descent. 2 Black. Com, 378; Battle v. Speight, 
9 Ire. Rep. 288. The effect of this was, that, as to all after- 
acquired lands and other real property, the devisor died in- 
testate, contrary to his actual intention, and sometimes to the 
disappointment of the most cherished objects of his affections. 
With regard to personal estate, this rule did not prevail; for 
general words in his will would embrace all the personal effects 
of every kind of which he died possessed, or to which he was 
entitled. But in some cases of specific legacies, his intention 
tnight be frustrated by the operation of another rule. Thus, 
if a testator, having a lease-hold messuage, or a sum of £1000, 
three per cent consols, bequeathed “all that my messuage 
in A, ‘or all that sum of £1000, three per cent consols standing 
in my name,’ he is considered as referring to the house or stock 
belonging to him when he made his will, and, therefore, if he 
saecuacnly disposes of such house or, stock, ie bequest fails, 
though at his decease he may happen to be possessed of mes- 
suages, or a sum answering to the description in the will.” 1 
Jar. on Wills, 280. Caee like this often occurred, and were 
supposed to disappoint, as no doubt, they often did disappoint, 
the testator’s intention. ‘To remedy these mischiefs, applying, 
though for different reasons, to both real and personal estate, 
the statute of 1 Vic. ch. 26, (of which our act of 1844, above 

set forth, is a literal copy), was passed in the year 1837. It 
needs no argument to show that the mischief did not extend 
to a case like the one before us. Indeed, to apply it to such 
a case would defeat the very purpose declared by the testator 
in the deed which he executed to Ius son. Mr. Jarman, in 
the conclusion of his chapter (the 10th) on the subject of 
“ FRomM WHAT PERIOD A WILL SPEAKS,” remarks “that it will 
be remembered that the enactment which makes the will 
speak from the death, relates to the subject matter of disposi- 
tion only, and that it does not, in any manner, interfere with 
the construction in regard to the objects of gift.” 1 Jar. on 
Wills, 291. The reason must be, that the objects of the testa- 
tor’s bounty were not within the mischiefs which the statute 
was intended to prevent, and it cannot, therefore, upon any 
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just principles, be construed to apply to them. For a similar 
reason, it can not be extended, by construction, to defeat the 
manifest intention of a testator to adeem a legacy, by giving 
effect to it under the doctrine of election. 

It is not denied that the plaintiffs are entitled to an account, 
but they have no right to put the defendant George L. Windly 
to an election, or to call upon him for an account respecting 
the slave Jesse. 


Per Curiam, | Decree accordingly. 


SAMUEL JOHNSTON and Wife against DANIEL COLEMAN, Ececutor. 


4A. Court of Equity will not sanction an expenditure by a guardian or trustee, 
beyond the income of the estate in his hands, except in a case of physical 
necessity ; as where the ward or cestui que trust, from weakness of body, 
or mind, was unfit to be an apprentice. 


Cause removed from the county of Cabarrus. 

James Coleman of the county of Iredell, made his will in 
the following form, that is: 

“My will and desire is, that my wife, Mary A. Coleman, 
have and hold all my property, consisting of lands, negroes, 
horses, wagon, and all kinds of farming Tools that I may be 
in possession of at my death, entirely under her care during 
her widowhood, and as soon as she marries again, every thing 
is to be put to sale and equally divided.” 

Besides his widow, the testator left four small children, the 
eldest being only nine years Ne; and the youngest between 
three and foie. 

The property left her consisted of a tract of land of about 
two hundred and sixteen acres, one negro man, a negro 
woman with five small children, with the usual amount of 
stock, tools, &c., required to carry on a farm of that deserip- 
tion. 
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Conceiving it to be her duty, under the will, she attempted 
to carry on the farm for the support of herself and her chil- 
dren, and she continued the effort for nine years. From this 
source alone, she fed, clothed, and educated her children du- 
ring that time, giving them the very best education that she 
could. With the utmost care and economy, it was impossible 
for her to maintain so large and helpless a family without 
going into debt. So, from year to year, she borrowed money, 
contracted store accounts, and made other debts, altogether 
for the decent subsistence of her family. 

The widow, Mary A., on the 27th day of December, 1855, 
intermarried with the plaintiff Johnston, and then, for the 
first time, it was discovered that the defendant, who is the 
executor of James Coleman, was unwilling to sanction these 
accumulated expenditures, or permit any of them to fall on 
the estate of his testator. On the other hand, he has, as plain- 
tiffs allege, lately seized certain of the property, which the 
feme plaintiff had disposed of in payment of the debts thus 
contracted by her, and denies that she had any power or au- 
thority to manage such property as trustee, in this way, or to 
contract such debts on the faith and credit of the estate; and 
the plaintiff Johnston has been compelled to take the debts 
contracted by his wife upon himself, and the defendant re- 
fuses to allow him any thing for her thus rearing and provid- 
ing for the children. The plaintiffs contend that the true 
interests of the children have been greatly promoted by these 
expenditures, and that under the will of her late husband, the 
authority to have and hold ail the property entirely under her 
care, gave her a discretion as to the mode of managing it, 
and gave an authority to charge it with debts for the support 
of the family. The plaintiffs pray that the executor may be 
compelled to account, and settle with them upon these prin- 
ciples, and for general relief. 

The executor answered, denying that the construction put 
upon his testator’s will was the trne one, or that he had any 
power to admit the claims of the plaintiffs against the testa- 
tor’s estate. 
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Replication, answer and proofs. The cause being set down 
for hearing, was sent to this Court. 


Jones, for the plaintiffs. 
Fieming, for the defendant. 


Barrie, J. The fair construction of the will of the feme 
plaintiff’s first husband, taking into consideration the condi- 
tion of his family and estate is, that the testator gave her the 
whole produce of the estate, during widowhood, for the main- 
tenance and support of herself and children. The latter, in- 
deed, are not expressly named in the will, nor is there any 
express gift to her. Taken literally, she is merely constitu- 
ted overseer, or manager of the property, whilst she remains 
a widow, but upon her second marriage it is directed to be 
equally divided, without saying between whom. It is neces- 
sary, therefore, to supply, by construction, what was obviously 
the intention of the testator, that the property was given to 
the widow, and as long as she should remain a widow, for the 
use of herself and her children. When she should become 
the wife of another man, then it was to be divided between 
her and her children. Such seems to have been her.under- 
standing of the meaning of the will, and we agree, that in 
those particulars, she put the proper construction upon it. It 
is most unfortunate for her that she was not right in another 
matter—that she fell into the error of supposing that she could 
exceed the income of the estate, and charge the excess upou 
the children’s interest therein. In this respect, we think, that 
she cannot be regarded in a more favorable light than if she 
had been expressly constituted guardian or trustee for the 
children. As such, this Court would not have sanctioned ex- 
penditures beyond the income of her wards, or cestui que 
trusts, except in a case of more pressing necessity than is 
shown by the pleadings and proofs in this case. In Long v. 
Norcom, 2 Ire. Eq. Rep. 352, it was held that in an ordinary 
case, the Court would not relieve a guardian, who, without. 
its previous sanction, had made expenditures for maintenance 
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and education of his ward beyond the income of his estate, 
thongh he might have acted from the best of motives. Bu 
the Court will reimburse the guardian out of the estate of his 
ward, when the expenditures were demanded by such cir- 
cumstances, amounting indeed to physical necessity, as would 
have couipelled any court to authorise them without a mo- 
ment’s hesitation: ‘The cases of physical necessity, alluded to, 
were those of minors, who could not be entitled to mainten- 
ance as paupers, who could not be maintained from the profits 
of their property, and who, from mental imbecility, or want of 
bodily health, could not be put out as apprentices, to be 
inaintainted by their masters: ‘here is no pretence thatthe 
children, in the present case, come within the principles of 
this exception to the general rule. See also, Pution v. Lhomp- 
son, 2 Jones’ Eq. 411. In Downey v. Bulloch, 7 Ire. liq. 102, 
it was decided that uider some circumstances, a trustee, al- 
though restricted to the expenditures of the profits of the 
trust property, may be at liberty to anticipate, by spending, 
under emergency, more than the protits of the current year ;. 
as if there be a dearth and a consequent failure of the crops, 
or some extraordinary sickness, making it necessary to incur 
heavy medical bilis; but in sneh case, the existence of this 
emergency must be averred and proved, and a full acconnt 
rendered. Wedo not tind any such averment and proof in 
the present case. On the contrary, the plaintiffs state that 
there was a regular excess of expenditure over income, aris- 
ing from the inadequacy of the latter to support herself and 
her children. In such a condition of things, she ought either 
to have applied to the court of equity for an order allowing 
her to sell a part of the property tor the support and educa- 
tion of her children, or, if that could not be obtained, then to 
have applied to the county court to have them bound out as 
apprentices, under the provisions of the Revised Statutes, 
ch. 5, sec. 1, Itev. Code, ch. 5, sec. 1.) 

The principles which we thus find to be established as a. 
part of the law of the State, we feel bound to apply to the | 
present case. The plaintifis are entitled to an account so far 
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as may be necessary to a division of the property according 
to the terms of the will; but not to any account for the ex- 
penditures of the feme plaintiff, before her second marriage, 
for, and on account of, her children, so far as such expendi- 
tures may exceed the income of the property. 


Per Curiam, Decree accordingly. 


ELIZABETH R. McLEAN, by her next friend, against DANTEL 
C. HARDIN AND THOMAS G. McLEAN. 


Personal property arising in another State to a married woman domiciled with 
her husband in this State, belongs to the husband according to our laws, 
and is not governed or controlled by the laws of the State from which it 
was derived, 


Tus cause was removed from the Court of Equity of Alamance. 

The plaintiff, Mrs. McLean, is the wife of Thos. G. McLean, 
one of the defendants. They were married in North Carolina, 
and have ever since their marriage resided in this State. 

Mrs. Glass, the mother of Mrs. McLean, a citizen of the 
State of Mississippi, died in that State, intestate, in the year 
Upon the distribution of the personal estate of Mrs. 
Glass, a negro slave, named Alick, was assigned to Mrs. Mc- 
Lean, and was delivered by the administrator to her husband, 
the defendant Thomas, who brought him to the County of 
Alamance, and he remained in the family for about a year, when 
he was conveyed by the defendant Thomas to the other de- 
fendant, Daniel, in trust, forthe payment of his debts. The 
trustee advertised the slave in question, and was abont to sell 
him, when he was restrained by an injunction from the Court 
of Equity of Alamance, issued in this case. 

The plaintiff alleges that by the statute law of the State of 
Mississippi, she is entitled to the sole and separate property 
of the slave Alick, free and clear of any control or disposition 
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by her husband, and ofall liability to his debts, and he insists 
that on bringing the slave to this State, the same rights and 
incidents attach to the property in this State as belonged to it in 
the State of Mississippi. 

She prays that the plaintiff be enjoined from. pursuing the 
said property for the debts of the husband; that her rignts be 
declared by the Court as above stated, and that this Court ap- 
point a trustee to hold the property for her use. 

The answer of the trustee contends for a different conclusion 
from the facts of the case, and insists that as the property is mova- 
ble, it vested in the husband, and must abide the control of 
the laws of this State. 

The cause was set down for hearing on the bill, and answer, 
and sent to this Court. : 


Miller and Graham, for the plaintiff. 
Tufin and McLean, for,the defendants. 


Pearson, J. ‘Movable property ” attends the person, and 
therefore, is called “ personal,” as distinguished from fixed, or 
real property ; and the general principle is that, no matter 
where it may happen to be, it is subject to the law of the do- 
micil; and although it be in a foreign country, it is governed 
by the same rules and laws of transfer and succession as if the 
owner had it in possession at home. Moye v. Alay, 8 Ire. Eq. 
Rep. 134. 

The plaintiff and her husband are citizens of this State. 
They were married here, and have always lived here. As 
soon, therefore, as the title to the slave in controversy vested 
in her by the assent of the administrator and delivery by him, 
although the slave was in Mississippi, the property passed to 
the husband jure marite, according to the laws of this State, 
and became his in all respects, in the same way as if the wife 
had possession of the slave at home. Being movable property, 
it attended her person, and in contemplation of law was in 
her possession at home as much as any property she had about 
the house, without reference to the manner in which her title 
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was acquired, or the place where it happened to be. The 
statute of Mississippi was not intended, and does not have the 
effect, to change in any manner, the nature and quality of 
slave property. It remains movable, and the State of Missis- 
sippi had no concern, in any conceivable manner, with this 
slave after it ceased to belong to one ofits citizens and became 
the property of one of the citizens of North Carolina. 

From a perusal of the statute upon which the plaintiff rests 
her claim to a separate estate, it is apparent that there was 
no intention to extend its operation beyond the State of Mis- 
sissippi. It is entitled “An Act for the protection and pre- 
servation of the rights and property of married women.” 
What married women? Certainly only those who are citizens 
of that State. We cannot impute to the law-makers an inten- 
tion to regulate the rights and property of married women in 
North Carolina, and every other country on the face of the 
globe. The several provisions of this statute, and those of 
1846, which is supplemental thereto, show that 1 was not the 
intention to give to it an universal operation, but to confine it 
to their own citizens, leaving us, and the rest of the world, to 
reenlate the rights of our citizens in our own way. 

If, however, we could entertain the supposition that such 
was the intention, then, very clearly, there is nothing in the 
law, or comity of nations, that requires the courts of this State 
to give effect to the law of another State in derogation of its 
own laws, and in violation of rights that have vested by force 
thereof. It is settled that, in regard to movable property, the 
rights of the parties are governed by the law of the matreno- 
nial domicil, no matter where such property happens to be; 
ov how, or where, itisacquired. Story, in his Conflict of Laws, 
sec. 158-9, after a fullinvestigation, arrives at this conclusion, 
both upon the reason of the thing and the weight of authority. 
Kent, in his Commentaries, 2 vol. 237, concurs in this conclu- 
sion, and we take it to be settled. 

Mr. Graham, wpon the argument, took this position: Had 
Mrs: Glass, by will, or deed of gift, given the slave for the sole 
and separate use of the plaintiff, this Court would have been 
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bound to give effect to the trust so declared, and he asks, is 
not a statute of a sister state, by which a similar trust is de- 
clared, entitled to the same respect in this Court? And can 
we refuse to give effect to a statute where it is conceded that 
we would give effect to a will, or deed of gift, having a like 
purpose in view ? 

The analogy wholly fails. Mrs. Glass was the owner of 
this slave, and as such had a right to annex a condition to 
her gift, so that the donee must take subject thereto. But 
the. State of Mississippi did not own this slave. It was 
movable property “not fixed and real” asa part of the soil 
of that State, and the State had no further concern with it 
after it ceased to be the property of one of its citizens. The 
State of Mississippi does not profess an intention to annex a 
condition to the gift, or transfer of this slave. The operation 
of the statute was intended to be confined to married women 
of that State, and has no application to married women of our 
State, and certainly, if such was the intention, the statute has 
no effect here, and the rights of the parties are subject to be 
regulated by the law of the matrimonial domicil. 

It will be declared to be the opinion of this Court that the 
plaintiff is not entitled to a separate estate in the slave men- 
tioned in the pleadings, and the bill will be dismissed. 


Per Cortam, | Decree accordingly. 


ALFRED M. WHITSETT and others against NATHAN BROWN and others. 


Where a testator directed that a tract of land, given to one of his children, 
should receive contribution until it should be made equal in value to the 
shares. of the other children, Held, that a crop growing on the land when 

the testator died, was subject to be valued with the land. 

Where a testator directs that his estate shall be divided equally amongst cer. 
tain classes, no notice being taken of advancements that had been made to 
certain individuals of these classes, Held, that there is no reason for taking 
these advancements into the estimate. 
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Causr removed from the Court of Equity of Caswell county. 

The bill was filed by the plaintiffs as executors of Thomas 
Brown, praying a construction, and advice as to the proper 
manner of paying the legacies under the will, the material 
portions of which are as follows, viz : 

“Ttem Ist. I give to my son Nathan Brown, all my lands 
that my deeds call for, of every description ; which said lands 
are to be put to him at a fair valuation, so as to make him 
equal in share with therest of my children. 

“Ttem 2nd. My will is, that allthe balance of my property 
be equally divided among the rest of my children, to wit: 
Martha Rice, deceased, Mary Massey, James Brown, Sarah 

Whitsett, and her husband, Alfred Whitsett. 
_ First. That in the division of my personal property, that 
my son, Nathan Brown, after receiving my lands, at fair val- 
uation, shall have made up to him out of the other property, 
so .as to make him equal in share with the rest of my children. 

“Secondly. That my daughter Martha Rice’s children, re- 
ceive the equal share of their mother, as their mother would 
do if living, which said share shall be equally divided be- 
tween her children as follows, to wit: Nathaniel Rice, Thos. 
Rice, James Rice, Nathan Rice, and Martha Arnold, grand- 
daughter of my said daughter Martha Rice, which said Martha 
Arnold shall receive the full share of her mother, as her mother 
would have done if alive. 

“Thirdly. That my son-James Brown’s children, shall re- 
ceive the full share of their father, as their father would do if 
alive. | 

“Fourthly. That my daughter Mary Massey, a her hus- 
band, Nathan Massey, shall 1 receive their equal share, so as 
to fans them equal with the rest of my children. 

“Fifthly. That my daughter Sarah Whitsett, and her hus- 
band, shall receive an equal share of my estate, so as to make 
them equal in share with the rest of the children.” 

The first question raised by the executors was, whether 
Nathan Brown, who took the land, by the ist clause of the 
will, was bound to state the value of the growing crop that 
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was on the land when the testator died, so that it might be 
included in the valuation of his share. 

‘Qndly. Whether in taking an account, and in the general 
equalization of shares, as ordered by the will, advancements 
made to the legatees in the testator’s life-time should be esti- 
mated. | 

The legatees made parties severally answered, but the facts, 
as above stated, were not disputed, and the opinion of the 
Court was also asked by them upon the several points stated 
as they peculiarly affected their interests. 

The cause was set down for hearing on the bill and answers, 
and sent to this Court. 


Morehead and Hill, for plaintiffs. 
Bailey, for defendants. 


Nasu, C. J. Thomas Brown died in 1855, leaving a last 
will and testament, which has been duly admitted to probate. 
By the first clause he devises to his son Nathan Brown all his 
lands, of every kind and description, but directs they shall be 
valued, and he shall take them at that valuation. By the second 
clause he directs that all his personal property shall be sold, 
or divided among all the rest of his children, but directs that 
if the valuation put on the land, should not make it equal to 
the shares of the other children, then the deficiency shall be 
made up to Nathan out of the other property. At the time 
of the death of the testator, a crop was growing on the land, 
and in the valuation, which has been made, no notice was 
taken of the growing crop. Nathan insists that it ought not 
to be taken into the valuation, the other legatees contending 
that it ought. The error on the part of Nathan Brown, no 
doubt, springs from the well-known rule, that a devisee of 
land is entitled to the crop which is growing on it at the time 
of the testator’s death. As a general proposition, this is true; 
but not always so. There is no doubt, that in this case, the 
growing crop does belong to the devisee Nathan. ‘The execu- 
tor of Thomas Brown has no right to intermeddle with it; nor 
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have the other children any claim to it; but that is not the ques- 
tion here. Onur enquiry is, whethér the crop, growing on the 
land, is to be taken into consideration in estimating its value, 
and we are decidedly of opinion that it is. While growing 
and unsevered from the land, it was a part of it, as much so 
as a house, or any permanent improvement which might have 
been upon it at the time of the testator’s death. If this were not 
so, that perfect equality in the disposition of the property 
disposed of by the will, would be effectually destroyed, for 
the son, Nathan, would have more than any one of the other 
legatees by precisely the value of the crop. The testator, 
with a view to this equality, converts the whole of the pro- 
perty, he then had, into one joint fund. The crop was as 
much his property as the land on which it grew, and he di- 
vides the whole. In estimating the value of the land, the 
crop upon it, at the time of the testator’s death, must be taken 
into the estimate. 

The ease presents another question, upon which the opin- 
ion of the Court is required. By some of the legatees, it is 
insisted, that in the division of the estate, as directed by the 
will, the several legatees must account for their several: ad- 
vancements. It appears by the report of the clerk and master 
that all the legatees had been advanced by the testator during 
his life-time, and there is great mequality in the sums ad- 
vanced. It is insisted that a perfect equality among those 
who would be entitled to his estate after his death, was the 
desire and intention of the testator, manifested throughout his 
will, and apparent upon its face. Our only legitimate power 
is confined to a proper construction of the will, and in arriving 
at this construction, we are here confined to the will itself. 
Whatever may have been in the view of the testator as to the 
equality among his children, there is nothing in the will itself 
to show us that it was intended to extend to the advancements 
previously made, and without such intention so appearing, we 
cannot extend it to them; if we did, we should, in that par- 
ticular, be making the will of the testator, instead of expound- 
ing it. It must be declared that, in the discharge of the sev- 
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eral legacies, the advancements are not to be taken into 
consideration. 

3y the 6th clause of the will, the testator directs that all my 
property be sold except the land, which is to be valued tomy 
son Nathan, or divided in such way as to make all my chil- 
dren equal; to wit, Nathan, Martha Itice’s children, James, 
Mary, and Sarah—share and share alike. The testator 
here speaks of his children as if all were alive, though the 
will shows that James Brown was dead, and that the testator 
knew it. Je has not left us in any doubt as to the manner in 
which the fund was to be distributed. The legatees were to 
take as classes; the children of Martha Rice to take the share 
their mother would have taken if she were alive; and so of 
the children of James Brown who is dead. 

In the 2nd item of the will, the testator gives to the children 
of Martha Rice the share which their mother would have re- 
ceived, that is one equal fifth part of the fund. Among the 
children of Martha Rice, the testator numbers Martha Arnold, 
a grand-danghter of Martha Rice. Under the name of chil- 
dren of Martha Rice, Martha Arnold would have taken nothing, 
but the testator has thought proper to make her, pro hae vice, 
one of the children of Martha Rice, giving her an equal share 
with the children of Martha Rice, of the portion he had given 
to the children of her grand-mother. 

Nathan Brown is to receive so much of the fund directed 
to be sold or divided as will make his share equal to that of 
each of the other classes; the children of Martha Rice, in- 
cluding her grand-daughter Martha Arnold, one equal fourth 
part of that fund after taking from it a sum sufficient to equalize 
Nathan’s share, with that of the other legatees; James Brown’s 
children one fourth part; Mary Massey and her husband 
Nathan Massey, and Sarah Whitsett and her husband, will 
receive one equal fourth part of that fund. There must bea 
reference to the clerk to take an account of the fund, and to 
ascertain the portions, or sums to which each legatee is enti- 
tled, and to take an account of the administration of the estate. 


Per Curia, Decree accordingly. 
Ue 
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JOHN A. GRAVES, Administrator, against CATHARINE HOWARD 
and others. 


‘The residue of a testator’s estate and effects,’ means what is left after all lia- 
bilities are discharged and all the purposes of the testator are carried into 
effect. 

Where there is a fund common to both of two charges, and a fund subject only 
to one of them, this separate fund must be applied in aid of the common 
fund. 


Causg removed from the Court of Equity of Caswell county. 


The bill was filed by the administrator with the will annexed 
of Elijah Graves, praying the advice of the Court as to his 
duty in the payment of the debts and legacies. The parts of 
the will material to the questions propounded, are as follows: 

“To the children of my deceased sister Elizabeth Kimbrough, 
who may be living at my death, I give the sum of twelve 
hundred dollars. 

“Tn like manner, I give to the children of my deceased 
brother Thomas Graves, who may be living at my death, 
twelve hundred dollars, to be equally divided between them. 

“To my sister Catharine Howard, I give the like sum of 
twelve hundred dollars, if she be living at my death. If she 
dies before I do, or is now dead, then I give the sum to her 
children, who may be living when I die, to. be equally divided 
between them. 

“To the children of my deceased brother William Graves, 
who may be living at my death, I give the like sum of twelve 
hundred dollars, to be equally divided between them. The 
share of Elijah Graves, the younger, however, to be held by 
my personal representative in trust, for the sole and separate 
use of his wife and children, so long as he lives, and then to 
be paid over to his wife and children in equal shares. 

“T give to the children of my deceased sister, Delilah Miles, 
who may be living at my death, twelve hundred dollars, to be 
equally divided between them. | 

“T giveto my nephew Napoleon Elij ah Graves, my undiyided 
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half of the tract of land, near Milton, in Caswell county, known 
as the Milton race tract. 

“J give to my friend Major L. Graves, of Georgia, the sum 
of three hundred dollars. 

“ My will is that my land shall be divided as follows: 

(Setting out the metes and bounds). 

‘The lower tract of land atoresaid, I direct to be sold by 
my personal representative, upon such credit as he may deem 
expedient. 

“To the living children of my sister Nancy Yancy, I give 
twelve hundred dollars, to be equally divided between them ; 
the share of Virginia, the wife of George W. Swepson, is to 
be paid over to and held by Giles Mebane, in trust for the sole 
and separate use of Virginia Swepson aforesaid, so long as she 
lives, and after her death, if she dics without a living child, 
to be equally divided among her surviving sisters. 

“ My will is that all my slaves shall be equally divided 
among those of my brothers’ and sisters’ children who may 
be living in Caswell county at the time of my death, and if 
there shall not be property enough away from the sale of land, 
and property of a perishable nature, belonging to my estate, 
(and such land only as 1 have directed to be sold), to make 
the children aforesaid, living out of the county of Caswell, 
equal, in reference to the division of slaves, with those living 
in the county, then I direct that the children to whom I give 
the slaves aforesaid, shall pay to those living out of the county 
such sum of money as will be sufficient, together with what 
may arise from the sale of property aforesaid, to equalise them 
all in the distribution of the slaves; but I direct that the share 
of Elijah Graves, jr., shall be delivered to and be held by 
Abisha Slade in trust, as aforesaid, for the sole and separate use 
of the wife of the said Elijah, and her children, so long as he 
lives, and then to be equally divided between his said wife and 
children. * * * All the residue of my estate and effects, 
I give to the four youngest daughters of my deceased brother 
William Graves, namely, Isabella Dodson, Fanny Tuberville, 
Cornelia Tuberville and Virginia Graves.” 
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The first question submitted in the bill, is whether Mrs. 
Swepson’s share shall be assigned to her in slaves, or shall be 
made up in money. It is insisted by some of the legatees 
that, because Giles Mebane, to whom the legal interest in the 
legacy is conveyed, is not a citizen of Caswell county, but 
lives in Alamance county, she is not entitled to a share 
of the slaves in kind. 


Secondly. The bill alleges that the administrator has sold 
the land and perishable property set apart for sale, and that 
the fund thus arising, added to the money on hand, and that 
arising from debts due the estate, and other sources, is insufii- 
cient to pay the pecuniary legacies and debts, and to equalise 
the division of the slaves between the two classes of legatees. 
He says that there is nothing falling into the residuum except 
the houses and lots in Yancyville. He asks the Court to in- 
struct him how to proceed in this case: whether the pecuniary 
legacies shall abate, or shall he sell property to pay the whole, 
and if the latter, what propertyis he to sell? Shall he, in the 
latter alternative, sell slaves, or apply the money raised by 
selling the houses and lots falling into the residuum ¢ 


The plaintiff also asks the Court to “advise him upon the 
construction of the will generally.” 


The several legatees interested in these questions, were made 
defendants, and filed answers, admitting the facts, but insist- 
ing on different views of the rules governing the case, according 
to their several interests. 


- Cause set for hearing on the bill, answers and exhibit, and 
transmitted to this Court by consent. 


No counsel appeared for the plaintiff, 
Hill and Luffin, for the defendants. 


Pearson, J. 1. Virginia Swepson is entitled to a share of 
the slaves. She was living in the “ county of Caswell.” The 
circumstance that Mebane, in whom the egal title vested, 
lived out of the county, does not affect the legacy. She isthe 
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beneficial owner. Indeed, the will speaks of her share in the 
slaves. This removes all doubt. 

2. The residue of “ the testator’s estate and effects,” means 
what is left after all liabilities are discharged and all the 
purposes of the testator are carried into effect. Consequently, 
the lots and houses in Yancyville must be sold, if, upon taking 
an account, it is found necessary to sell any property other 
than that directed to be sold. 

The fund for equalising the distribution of the slaves, is the 
money arising from the sale of the land and property of a 
perishable nature, with this restriction, such land only as L 
have directed to be sold. There is, then, a further provision 
by which the children who get slaves are to contribute for 
equality of partition. This is a charge on the slaves asa dernier 
resort. 

The fund for the payment of debts and pecuniary legacies, 
is the same with this addition, 7t alse extends to the houses 
and lots in Yanceyville, which are not specifically disposed of. 
This presents a question of “ marshalling.” There is a fund 
common to both, and a fund subject only to one charge. Upon 
a well-settled principle of equity, this separate fund must be 
applied in aid of the common fund; that ts, the lots and houses 
must be applied to the payment of debts and pecuniary lega- 
cies, so that the commen fund may, if possible, be made to 
cover both charges before the ultimate resort is made to the 
slaves for contribution. 

3. The advice asked npon the construction of the will gen- 
erally, is too vague and indefinite. 

There will be a decree in pursuance of this opinion. The 
eosts will be paid ont of the estate. 


33 


Per Curran, | Decree accordingly. 
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RILEY §. GARDNER and others against ALFRED PIKE and others. 


A debt described properly in a deed of trust as to the amount—as to the 
time of its falling due—as the object for which it was created—as to the 
names of the makers, and as to the corporation for whom the debt was con- 
tracted—shall not be rejected because of a variance in the description of the 
name of the payee from the true name. | 


In a deed of trust made to the defendant Alfred Pike, a 
the 14th day of July, 1856, by the Island-Ford Manufactur- 
ing Company, several debts are secured in the first class, and 
are given a preference over other debts specified in the said 
deed, which latter debts are due to the plaintiffs. Among 
the debts, mentioned in the first class, is one which is describ- 
ed as follows: “To the North-Carolina Insurance and Trust 
Company, in the sum of seven thousand two hundred and 
eighty-five dollars, due about the 19th of August, 1856, secur- 
ed by the note of John M. Coftin, John R. Brown, Jesse 
Thornberg, John Branson and A. 8. Horney,” and at the 
close of the list of these preferred debts, is this further de- 
scription, “all which debts were made to raise money for the 
said company, and the makers of said notes and securities there- 
on, made said notes for the sole and exclusive benefit of the said 
company.” In another part of this deed of trust, the debt is 
recited as being due to “ the North-Carolina Mutual Insur- 
ance and Trust Company.” 

There is no such company as that mentioned in the deed of 
trust in either of the clauses mentioned, and there was no 
note, bond, or obligation in existence, payable to such obligee, 
but there was existing, at the time of the execution of the deed 
of trust, a note payable to David P. Weir, treasurer of the Greens- 
borough Mutual Life Insurance and Trust Company, for 
the sum of seven thousand two hundred and eighty-five dol- 
lars, which fell due on the 19th of August, 1856, which was 
signed by John M. Coffin, John R. Brown, Jesse > Thornberg, 
John Branson and A. S. Horney. 

‘This note had been executed, by the makers thereof and 
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the sureties, for the purpose of raising money for the said 
company, and not for any individual benefit to them. 

It was intended that this note should be described in the deed 
of trust, as it really was, but, by mistake of the draftsman, 
the description varied from it in the particular above set forth. 

The only question in the case was, whether the debt thus 
described, was entitled to a preference as one of the first class 
of debts, or whether it should be excluded; the plaintiffs, who 
were the postponed creditors, insisting that it was not thus 
entitled, and praying that it might be set aside, and the pre- 
ference yielded in their favor. 


Miller, for the plaintiffs. 
B. F. Moore, for the defendants. 


Prarson, J. A similar question to that now under consid- 
eration, was presented in the case of Afiller v. Cherry, ante 
23. Itis there said, “this is a latent, as distinguished from a 
patent, ambiguity, and presents a question of identity as dis- 
tinguished from a question of construction.” The authorities 
are examined, and this is established to be the true principle: 
‘“ An error in some, out of several particulars of description, in 
a deed, bond, &c., is not fatal, provided the erroneous por- 
tions of description may be rejected as surplusage, and the 
debt in question (or other thing supposed to be described) can 
be sufliciently identitied by the other particulars of descrip- 
tion, in regard to which there is no error or discrepancy.” 

This principle is applicable to our question, and is decisive 
of it. The deed of trust describes, among others, a debt in 
this manner: It is a debt of the Island-Fcrd Manufacturing 
Company, due to the North-Curolina Mutual Insurance and 
Trust Company; its amount $7,285; its date about 19th of 
August, 1856; secured by the note of John M. Coflin, John 
Kt. Brown, Jesse Thornberg, John Branson, and A.S. Horney; 
and it is a debt made to raise money for the said company 5 
and the makers of the said note made it for the sole and ex- 
clusive use of the said company. Now, as is said in Meder 
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v. Cherry, the difficulty occurs in fitting the description to 
the thing. Jfa debt answering the description in every par- 
ticular existed, that would be “the thing.” But.there is no 
such debt. There is, however, a debt which answers this de- 
scription in many particulars, and the question is, can the 
particulars of description, in regard to which there is an error 
or discrepancy, be rejected as surplusage, and leave enough 
to identify this debt as “ the debt” set out in the deed? ‘The 
debt in question answers the description in these particulars : 
It is a debt of the Island-Ford Manufacturing Company ; its 
amount, $7,285; its date 19th of August, 1856; it is secured 
by the note of John M. Coftin, John R. Brown, Jesse Thorn- 
berg, John Branson, and A. 8. [Lorney ; it 1s a debt made to 
raise money for the said company; and the makers made it 
for the sole and exclusive use of the said company. Here 
are five particulars of description pointing to this as “the 
debt.” Ifit be not the debt, there is no debt of the sort in 
existence, for there is no other debt answering the description 
in a single particular. We are satisfied that these particulars 
of description do identify the debt in question, as the debt set 
out in the deed of trust, and the payment of which is there 
provided for. 

In the particular of description as to the creditor, there is 
manifestly an error. The debt is not due to the North-Caro- 
lina Mutual Insurance and Trust Company, but it is due to 
the Greensborough Mutual Life Insurance and Trust Compa- 
ny, and is se¢nred by the note of Coftin and others, payable 
to David P. Weir, the treasurer of the said company. There 
is no such corporation as the North-Carolina Mutual Insur- 
ance and Trust Company. Jeject that part of the descrip- 
tion as surplusage, and we have seen the debt is sufficiently 
identified by the other particulars of description. 

Welay nostress upon the fact, that Coffin and the other makers 
of the note by which this debt issecured, were the corporators of 
the Island-Ford Manufacturing Company, and the general 
scope of the deed of trust, as appears in its face, was to pro- 
vide, in the first instance, for the debts of the company, for 
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which the corporators had become individually Hable; be- 
cause we prefer to put the decision on the broad principle 
settled by Miller v. Cherry, and not to weaken it by calling 
in collateral aid, when there is no use for it. 


Per CuRIAM, Decree accordingly. 


CASES IN EQUITY, 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 
oe AT MORGANTON. 


ee 


AUGUST TERM, 1887. 


CHARLES McDOWELL and another, Adm’rs. of JOHN E. BUTLER, 
| aguinsti RACHEL BUTLER. | 


Where a bond was made payable to two, by several obligors, and one of the 
obligees became the administrator of one of the sureties, ¢ was Held that, 
although the remedy as to such deceased surety was suspended at law, yet 
the right of the obligees to sue the principal obligor in a court of law was 
unimpaired. 


Tue bill alleges that the plaintiffs, as administrators of John 
E. Butler, sold the property of their intestate at public auc- 
tion, and that the defendant became the purchaser of some of 
it at the price of $1,777,50, and gave them hersealed obligation 
for the same, with W. C. Butler, Thomas Butler and another, 
as sureties; that she madea deed of trust to secure the pay- 
ment thereof, and by the sale of the property therein con- 
tained, $1,207,16 was made, and applied as a credit upon the 
said bond, and that the residue of the said bond is still due, 
and owing to them as administrators as aforesaid; that Tho- 
mas Butler and W. C. Butler are dead, and their estates in- 
solvent, and that the other surety, one Harbison, is also dead, 
and left no property; that their intestate’s estate was much in- 
volved in debt, and that the assets which came to their hands 
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were insufficient to liquidate the debts owing by their intes- 
tate; that claims to the amount of some three or four thon- 
sand dollars, against the estate of Samuel P. Carson, had been 
placed in the hands of certain attorneys in the State of Arkan- 
sas, for collection, and that, presuming on the availability of 
the said claims, they had suffered judgments to be entered 
against them, beyond the amount of the assets that came to 
their hands, and that part of the said judgments is still un- 
satistied ; that in consequence of the indulgence extended to 
them by the creditors of the estate, they were enabled to in- 
dulge the defendant on her note, and that hoping that the 
estate of S. P. Carson would be good, they forbore to enforce 
the collection against her, but they have been disappointed 
in the hope of collecting the said debt, and only the sum of 
$2,500 has been realised, and that the same has been applied 
to discharge the debts against the estate of their intestate ; that 
the plaintiff Charles McDowell, with another, became the 
administrators of William C. Butler, and in consequence of 
the said administration, the remedy in behalf of the plaintitts 
on the said bond, in law, was suspended, and there being a 
necessity for the residue of the amount of said’ bond, for the 
payment of debts as aforesaid, they pray that the defendant 
may be compelled, in Equity, to discharge the remainder of 
her bond. 

Defendant demurred, and the cause being set for argument 
on bill and demurrer, the same was sent to this Court by con- 
sent. 


Avery, for plaintiffs. 
Dickson, for defendant. 
5 


Barris, J. The ground upon which the defendant’s coun- 
sel places her demurrer, is, that the plaintiffs have a full and 
complete remedy at law against her; and we cannot see how 
the position can be successfully assailed by the plaintitis. 
The bond given by the defendant and her sureties, is either 
in itself, or by force of the act of 1789, (Rev. Code, ch. 31, 
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sec. 84,) joint and several, and the plaintiffs had a perfect 
right to sue the defendant alone at law, notwithstanding the 
suspension of their remedy against the estate of William C. 
Butler, one of the obligors. The case does not come within 
the principle upon which Sanders v. Lean, Busb. Rep. 318, 
was decided, upon the supposed analogy to which, we have 
no doubt, the present bill was-filed. In that case the relator, 
who was, in law, regarded as the plaintiff in the action, never 
had any right to sue in any court of law, upon the bond. By 
executing the bond as one of the sureties of the constable, he 
disabled himself from doing any thing, by which he eould 
have a remedy at law upon it. The Court say expressly, that 
“his right to sue depends upon the fact, that the bond was, 
in effect, delivered to him, or that a contract was made with 
him; which could not be; as he could not, either by himself 
or with others, deliver the bond to himseif, or contract with 
himself.” 

In the case now before the Court, no such objeqfion could 
have been made against the bond when it was first delivered. 
The plaintiffs, then, had a perfect right to sue at law, all the 
obligors, or any one or more of them. When one of them, 
William C. Butler, died, and another obligor, together with 
one of the plaintiffs, took out letters of administration on his 
estate, the right of the plaintiffs to sue them was indeed sus- 
pended, but it in no wise affected their remedy against the 
present defendant, who was the principal obligor. She could 
have no equities for contribution against her own sureties, 
and there was, therefore, nothing, either in the technieal forms 
of proceeding at law, or in the nice and refined principles of 
equity, to prevent a court of law from affording to the plain- 
tiffs a full and complete remedy against the defendant. She 
was undoubtedly bound by her bond when it was originally 
executed, and the act of plaintiffs, or either of them, in sus- 
pending, or even in extinguishing their remedy at law against 
one of her sureties, could not suspend or extinguish the right 
to sue her. | 
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The demurrer is sustained, and the bill dismissed with costs. 


Prer Curiam, Bill dismissed. 


PHILIP H. BENICK and wife against JOHN BOWMAN, H’r., and others. 


Where a woman, upon the eve of marriage, made a conveyance of property to 
a trustee, to which she then had no right, but to which she afterwards 
acquired a right, Held that the property passed to the trustee by estoppel. 

Although it is usual, in suits against executors and administrators, for the 
settlement of estates and the payment of legacies, to direct the costs to be 
paid out of the fund, yet, where the estate is very small, an executor who 
makes costs, by relying upon an unreasonable objection, will be decreed to 
pay them personally. | 


Cause removed from the Court of Equity of Rutherford county. 

The bill was filed by P. H. Benick and his wife, against the 
executor of the will of David Bowman, for the recovery of 
legacies therein bequeathed to her. In the said will, certain 
specific items of property, such as cattle, beds and household 
furniture, were bequeathed to the female plaintiff, and a re- 
siduary clause in the same, entitled her to an equal share of 
the property not otherwise specifically bequeathed. 

The executor set forth that, on the marriage of the plaintiff 
P. H. Benick with his wife, the female plaintiff, a. contract 
was entered into between them and one Cicero Linkle, to the 
effect that certain specific property, (naming it), which is the 
same that is contained in the will of David Lowman, as the 
legacy of the plaintiff Lydia, should vest in the said Cicero 
as trustee for the sole and separate use and benefit of the said 
Lydia. In which said marriage contract it was further stipu- 
lated that the said Lydia, should have full power and authority 
to acquire property or any estate whatever, in her own name, 
and in her individual right; and the executor objected that 
he had no right or authority to pay over these legacies, or any 
part of them, to Benick and his wife, but that the same vested 
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in the trustee, Cicero Hinkle, who is not made a party to the 
bill, but who should have been. 

By an interlocutory order, it was referred to a commissioner 
to take an account of the residuary fund, who reported a small 
sum ($20,79), in favor of Mrs. Benick. The report was not 
excepted to, and was confirmed. 

The cause was set for hearing upon the bill, answers and 
former orders; and on the hearing, the defendants’ counsel 
submitted a motion to dismiss the bill, for the want of proper 
parties. 


Baier, for the plaintiffs. 
Shipp, jr., for the defendants. 


Pearson, J. The effect of the deed was to vest the title of 
the property, specifically mentioned, in Cicero Hinkle; for, 
although Mrs. Benick did not then have the title, yet, when 
she afterwards acquired it, under the will of her father, the 
deed took effect so as to pass the title of the property by way of 
estoppel. In respect to this property there is no controversy, 
the executor having assented. In respect to the amount to 
which Mrs. Benick is entitled, under the residuary clause of 
her father’s will, the effect of the deed was to constitute a 
covenant by which BDenick agrees to surrender his marital 
rights, and to permit his wife to acquire property, and to hold 
it for her own separate use in the same manner as if she was a 
teme sole. In regard to these future acquisitions, Hinkle is 
not interposed as trustee, but the matter is put on the footing 
of an executory agreement, to be enforced at the instance of 
the wife. 

It follows that Hinkle was not a necessary party. The 
motion to disiniss is disallowed, and there will be a decree in 
favor of the plaintiffs, for the amount reported. The defend- 
ant will pay plaintiffs’ costs. It is usual to direct the costs to 
be paid out of the fund, in suits against executors and admin- 
istrators, for the settlement of the estate and the payment of 
legacies; but in this case, the fund is small, and it would be 
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unreasonable to allow the defendant to consume it by relying 
on an objection which turns out not to be tenable. Le 
ought to have settled and paid over Mrs. Benick’s portion 
of the residue, without suit, leaving it to her to move in the 
matter respecting the appointment of a trustee to carry out 
the provisions of the marriage agreement. 


Per Ccriay, Decree accordingly. 


JOHN A. FLEMING and others against JAMES McKESSON, Adm’, 
and WM. F. McKESSON. 


Generally, the next of kin cannot sue the debtor of the intestate, but where 
an administrator is manifestly under the influence of the debtor, and that 
influence has been collusively exercised to the injury of the fiext of kin, they 
may, in equity, have an account against the debtor. 


Appray from the Court of Equity of McDowell county. 

The bill of the plaintitis alleges that they are the only 
children and next of kin of Samuel Fleming, who died in the 
year 1851, intestate, leaving the plaintiffs infants of tender 
years, his only children; that the deceased, at the time of his 
death, owned a large personal estate, consisting of slaves, 
stock, grain, furniture, wagons, carriages, and debts due him 
by judgments, bonds, notes, accounts, &c.; that a few days 
atter his death, the defendant James McKesson obtained spe- 
cial letters of administration on the estate of said Samuel, and 
in company with hisson, the defendant William F. McKesson, 
and in the absence of all other persons, went to the late resi- 
dence of the intestate, and took into their possession all 
his private papers, among which were three or more notes on 
the defendant William I’. McKesson, amounting in_the aggre- 
gate to over $6000, and receipts for payments made by him 
to said defendant, and obligations cancelled in relation to other 
business transactions between them ; that under these special 
letters, the defendant sold many articles of property of great 
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value, the amount of which the plaintiffs are ignorant, and 
upon the expiration of his said letters, to wit, at Term, 
1852, of the county of McDowell, the defendant James obtained 
general letters of administration on the said estate; that under 
these general letters, he proceeded to sell all the personal 
property of the said intestate, and made what purports to be 
a true return thereof, embracing an inventory of the judg- 
ments, bonds, notes, accounts and other debts of the intestate; 
but they charge that, by collusion between him and the said 
William I’, McKesson, he failed to return the notes and single 
bills which the said William owed the said Samuel Fleming 
at the time of his death, to wit, one for $2,250, due 10th of 
Nov., 1849, and another for $150, due Ist of Jan., 1851. 

The bill alleges that the defendants further combined and 
confederated together to cheat and defraud the plaintiffs, and, 
by collusion, thesaid James suffered and procured judgments to 
be rendered in the Superior Court of Burke county against him- 
self as administrator, in favor of the other defendant William, to 
wit, one for $862,033; one other for $591,46, and costs; and 
a third for $146,038; that no part of either of these judgments 
was due fron the deceased to the said Wm. F. Melesson, 
and that recoveries might have been successfully resisted if 
the defendant James had desired to do so; but that, instead 
thereof, he, by collusion, and for the benefit of his son, allow- 
ed the said judgments to be obtained without sufficient proof, 
aud without producing on the trial the rebutting testimony 
within his possession and knowledge; that besides these 
amounts, the defendant James has in his hands other large 
sums which are due and distributable among the plaintiffs. 

The prayer is, that the said judgments may be declared 
void, and if paid, that the said Wim. I’. McKesson be decreed 
to repay the amount, with interest and costs, to the plaintiffs, 
and that he be decreed to pay the said notes and bills and 
all other debts due and owing from him to the said Samuel 
Fleming at his death ; and that the said James render a fall 
account of his administration; with a prayer for general relief. 

The defendants severally demurred for the want of equity 

‘12 
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in the bill; and for further cause, that the bill alleges several 
and distinct grounds of complaint against several and distinct 
persons, and is thus multifarious. 

The cause was set down for argument on the demurrers, 
and, upon argument in the court below his Honor over-ruled 
the same, and ordered that the defendants answer; from 
which decree, defendants appealed to this Court. 


Bazxter, for the plaintiffs. 
ZV. W. Woodfin, for the defendants. 


Battie, J. We have no hesitation in deciding that the 
demurrer of the defendant James McKesson must be over- 
ruled. The plaintiffs, as the next of kin of his intestate, have 
aright toa full account of his administration, and there is 
nothing charged in the bill to which he ought not to be com- 
pelled to answer. If he, by collusion with the other defend- 
ant, who is his son, permitted him to abstract notes from the 
papers of his intestate, he ought to be accountable for them, 
and he is equally liable if he fraudulently permitted his son 
to recover judgment against him upon feigned debts. 

The right of the plaintiffs to discovery and relief against 
the other defendant, the son, is, both upon principle and au- | 
thority, equally clear. The demurrer admits the charge of 
collusion, and that being established, itis manifest that the 
father cannot be relied on to take the proper steps against 
his son for holding him to a just responsibility to the estate 
of his intestate. Besides, the plaintiffs seek to have the judg- 
ments obtained by the son against the father enjoined, and 
for that purpose the son is certainly a necessary party. In 
Spack v. Long, 2 Dev. and Bat. Eq. 60, this Court decided, 
that though, generally, legatees cannot sue a debtor of the 
testator, because it is the right and duty of the executor to 
collect all debts, yet, where the executor was insolvent, and 
manifestly under the influence of the debtor, who was his 
brother, and that influence was collusively exercised to the 
injury of the legatees, they might, in Equity, have an account 
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against the debtor. It is true that, in that case, the executor 
was insolvent, but it will appear, from the opinion, that the 
Court based their decision quite as much upon the improper 
influence exercised by the debtor brother over the executor, 
to the prejudice of the legatees. | 

In the present case, assuming, then, collusion between the 
father and son, as charged in the bill, to be true, the power 
of the son over the father, will undoubtedly be used in a man- 
ner detrimental to the interest of the next of kin. 

The counsel for the defendants have referred us to the case 
of Pearse v. [Hewitt, 7 Simons, 471, (10 Eng. Ch. Rep. 152,) 
as an authority against the right of the plaintiffs to make the 
defendant William F. McKesson, a party. That was a case 
where the devisees and legatees, under a will, filed a bil 
against the trustees and executors, and also against the mort- 
gagee in possession of a part of the estates, alleging that the 
trustees and executors, colluding with the mortgagee, refused 
to make him account for the rents which he had received, or 
to redeem the mortgage, and prayed for an account of the 
testator’s assets, and that the mortgage might be redeemed. 
The mortgagee filed a demurrer for multifariousness, which 
was sustained by the Vice Chancellor, Sir Lancetot SHapWwELL, 
upon the following ground: “If he (the mortgagee) is never 
to be freed from his suit until the accounts of the personal 
estate have been taken, he will not be placed in the situation 
in which he ought to be, because he has a right to have the 
account of his principal and interest taken at once, and a day 
fixed either for the payment of it or for a foreclosure, and 
not to await the result of taking the accounts of the personal 
estate, and other matters in which he is not at all interested.” 
In the course of his remarks, the Vice Chancellor referred to 
the case of Doran v. Simpson, 4 Ves. Jr., 651, which had 
been cited to show that.a party interested in the personal 
estate of the testator, had a right to sue a debtor to the estate, 
where there was collusion between him and the personal rep- 
resentative. But he remarked, that the right to sue extended 
only so far as was necessary to obtain payment of the debt 
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Ife also referred to the case of Burroughs v. Elton, 11 Ves. 
Jun’r., 29, decided by Lord Expoy, which he said was much 
discussed, and decided the same principle. He closed his 
remarks upon those two cases by saying, that the creditor 
might “sue to the extent to which it was necessary that he 
should sue for realising the debt, in order that it might be 
made available for the payment of what was due to himself 
and the other creditors of the testator, because the hand which | 
ought to receive the debt would not be stretched out to re- 
ceive it.” ‘Those cases, however, (he adds) differ from the 
present, for there, the sole object was to recover the debt, but 
this not only seeks to redeem the mortgaged estate, (to which 
purpose it ought to have been confined, so far as he was con- 
cerned,) but relates to a variety of other matters in which he 
las no interest, and therefore, the cases cited have no analogy 
to the present.” 

We think the situation of the defendant Wm. I. Mckes- 
son is very different from that of the mortgagee in the case 
to which his counsel refers, and is more like that of the debtor 
mentioned in the cases therein cited. He is charged to bea 
debtor colluding with the administrator, his own father, not 
only for the purpose of avoiding the payment of the debts 
which he justly owes the estate, but actually seeking, by 
means of such collusion, to recover from the estate, debts al- 
leged to be due him, which, in fact, never existed. If the 
charge of collusion be true, as admitted by the demurrer, it 
would be contrary to all human experience to expect that the 
father “ will stretch out his hand to receive the debt” due 
from his son, or to prevent the collection of the judgments 
which the son has obtained against him. 

Under the circumstances, it seems to us, that he is a neces- 
sary party, and his demurrer must be over-ruled. 

The plaintitfs are entitled to a decree, over-ruling both de- 
murrers, with costs, and requiring both defendants to put in 
answers to the bill. 


Per Curiam, Decree accordingly. 
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MICHAEL FRANCIS against JAMES R. LOVE. 


In 1844, a parol agreement was made by the defendant to convey a body of 
land. In 1848, the defendant, in writing, recognised the agreement, and 
professed a willingness to perform it. After this, the plaintiff removed from 

_ the State, and for six years took no steps towards the completion of the 
contract, during which time the defendant put valuable improvements on 
the land. 1n 1854, the plaintiff filed his bill for a specific performance. 
Heid that the plaintiff had laid by too long, and that he was not entitled toa 
specific performance. 


Causr removed from the Court of Equity of Haywood county. 

In the year 1844, the defendant entered into a parol agree- 
ment to sell and convey to the plaintiff a small body of land, 
the subject of this snit, including a mill seat, and, as a consid- 
eration, the plaintiff was to give the defendant credit for the 
price out of a claim for attorneys’ fees, which the latter owed. 
the former. In 1848, the plaintiff wrote to the defendant, tn- 
closing him a blank deed, and stating that he wished the 
matter brought to a close. This letter was accompanied with a 
survey which the plaintiffhad had made by the county surveyor. 
Upon the reception of this letter, the defendant sent a letter 
in reply, in which he recognised the parol contract as stated 
in plaintiff’s letter, and professed his willingness to abide by 
and perform the same, but asked a little time to ride round 
the premises, to satisfy himself that the survey sent him was 
accurate. Nothing further was done by either party towards 
executing the agreement until the year 1854, when the plain- 
tiff demanded a specifie performance, and shortly afterwards 
filed this bill to enforce it. — | 

The defendant answered that, very shortly after the above 
recited letter was written, the plaintiff removed from the State, 
and took no steps towards complying with the terms of their 
agreement, and that he believed from his conduct, he had 
abandoned all purpose of claiming a fulfillment of their bar- 
gain; that acting on this impression, he had, himself, gone 
on to improve the land, and had expended considerable sums 
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of money in doing so, and insisted that it would be unreasona- 
ble at this late day to compel him to make such conveyance. 

There was replication, and proofs were taken, which fully 
sustain the defendant’s averments. The cause was set down 
for hearing and sent to this Court. 


Jos. P. Jordan, for the plaintiff. 
Baxter, for the defendant. 


- Nasu, C. J. The bill is filed to procure a specific perform- 
ance of a contract for the sale ofland. The contract was made 
in 1844, and was by parol. The bill was filed at Fall Term, 
1854, of Haywood Court of Equity. In his bill, the plaintiff 
states that, in 1848, he made a written demand on the defend- 
ant to execute his contract by conveying to him the land pre- 
viously sold, which the defendant declined doing at that time. 
The plaintiff soon thereafter, as shown by the testimony, left 
the State, and did not return until 1854, when the bill was 
filed. In the mean time, the defendant, as he states in his 
answer, believing that the plaintiff had abandoned his con- 
tract and did not wish to proceed in it, expended a considera- 
ble amount of money in improving the land. The plaintiff. 
can not sustain his bill. 

When, in a contract, a particular time is specified for the 
performance of an act, time becomes, or may become, of its 
essence ; if, however, no time is specified, within which a per- 
formance is to be made, the party to the contract who wishes 
to enforce a specific performance, must come forward within 
a reasonable time to demand it. The contract was made in 
1844, and the bill not filed until 1854, ten years thereafter. 
A portion of this time is not to be counted, to wit, from 1844 
to 1848—four years. From 1848 to the filing of the bill is six 
years, during which the plaintiff makes no effort to enforce 
his rights; on the contrary, he leaves the State, and does not 
return until 1854, just before the bill is filed. The defendant 
was well justified in believing that the plaintiff had abandon- 
ed his contract, and that he was at liberty to proceed in im- 
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proving the land. It would be doing injustice to the defend- 
ant, after such delay on the part of the plaintiff, and after he 
had dealt with the land as if discharged from his contract, to 
permit the plaintiff to come forward and insist upon a specific 
performance. What is reasonable time within which such a 
claim as this is to be preferred, the Court must decide under 
the circumstances ; and we are of the opinion that the plain- 
tiff has laid by too long, and that he has not preferred his 
claim within reasonable time. See JMcDowell and others v. 
Sims, 6 Ire. Eq. 276. Admitting that the letter of defendant 
in 1848 bound him, there was nothing to bind the plaintiff, 
and it would be unreasonable to keep the defendant bound for 
six years. Mizell v. Burnett, 4 Jones’ Rep. 249, 


Per Coriam, Bill dismissed with costs. 


ee ey 
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TILMAN BLALOCK and another against WILLIAM A. PEAKE and others. 


Where the sureties of a sheriff have had to pay money for the default of a 
deputy, in not taking a bail-bond from a defendant in a writ, they have a 
right in equity to be substituted to the rights of the sheriff against such 
deputy, and to resort to a fund which he had secured from the defendant 
in the original writ, to indemnify himself against the consequences of the 
same default, 


Cause removed from the Court of Equity of Yaney county. 

The bill alleges that one John J. Evans sued out a writ in 
the county court of Yancy, against the defendant Abner Hal- 
comb, and one Henry 8. Haleomb, which was duly executed 
on the defendants therein named, by the defendant William 
A. Peake, as the deputy of Thomas Wilson, the then sheriff 
of that county, on the 10th of May, 1840; that Peake failed 
to take a bail-bond from the Halcombs, and by reason of such 
default, the plaintiff Evans ran a sci. fa. against Wilson, the 
sheriff, to subject him as special bail of the Halcombs, on 
which he recovered judgment for ——, being the amount of the 
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judgment, with interest and costs, which Evans had recovered 
in his action against Abner and Henry Halcomb. This judg- 
ment was rendered at Fall Term, 1848, of the Superior Court. 

At October Term, 1839, of Yancy county court, Wilson, the 
sheriff, renewed his bond, and gave the plaintiffs, Tilman Bla- 
lock and Thomas Baker, as his sureties, which bond continued 
in force until October Term, 1840. Immediately after the 
renewal of his bond as sheriff, Wilson appointed the defendant 
Wilham A. Peake his deputy for that year, and took a bond 
for the faithful performance of his duty, with Abner ILalcomb 
and one Willie C. Bailey as his sureties; that previously to 
the term at which Evans’ judgment against Wilson was re- 
covered, to wit, the Fall Term, 1848, of Yancy Superior Court, 
Wilson had become insolvent, and left the State without pay- 
ing this recovery; that Evans then sued on the official bond’ 
of the sheriff, and recovered in the Superior Court from his 
sureties, the plaintiffs Blalock and Laker, the unsatisfied 
amount which he had recovered from Wilson, the sheriff, in 
1848, (vide Hvans v. Blalock, 2 Jones’ Rep. 877); that Wil- 
son is dead, insolvent, and Blalock has administered on his 
estate, and made himself a party to this suit in that character ; 
that the defendants Haleomb and Bailey are citizens of Ten- 
nessee, and are both insolvent; that Peake is an inhabitant of 
Madison county, and is amenable to the jurisdiction of the 
court; that the said Peake, by a bill in equity, which he filed 
in said county against Abner Halcomb, has secured certain 
property which isin his hands, to indemnify himself from Joss, 
by reason of not taking a bail-bond from the said Halcomb, 

The prayer is that the plaintiffs may be subrogated to all 
the rights of Wilson, the sheriff, against the defendants, and 
that the fund provided by Peake for his indemnity, may be 
subjected for the indemnification of the plaintiffs who have 
paid the debt. 

There was a demurrer, and a joinder in demurrer. 

The cause being set down for argument was sent to this 
Court. 
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Gaither and J. W. Woodfin, for the plaintiffs. 
Avery, for the defendants. | 


Pearson, J. When the sureties of a sheriff are compelled 
to pay money by reason of the default of a deputy who has 
given a bond with sureties to the sheriff for the faithful. dis- 
chargé of his duties, the application of the doctrine of substi- 
tution is established. Brinson v. Thomas, 2 Jones’ Eq. 474. 
This disposes of the demurrer; for a demurrer which is bad 
as to part, is disallowed altogether. As the defendant is ob- 
liged to put in an answer, the Court will not take the trouble 
to look into the bill and point out the parts that need not be 
answered. In this case, the demurrer is also bad as to the 
other part. 

The sheriff had a right to resort to the fund which his de- 
puty had secured for his indemnity, and the same principle 
of substitution, (which is a very beneficent one, and well calcu- 
lated to promote the ends of justice), gives his sureties an 
equity whereby to reach the fund for their indemnity. 


Per Curtam, _ Demurrer over-ruled. 


EPHRAIM E. GREENLEE and wife against CHARLES McDOWEXLL. 


Where the same person was administrator of a husband and guardian to the 
heirs of his wife, and he took a receipt, upon a disbursement, in his charac- 
ter of administrator, the onus of converting it into a voucher against his 
wards, on the ground. of mistake, is upon him. 

One fund cannot be subjected to the relief of another, upon the principle of 
substitution, unless it be made to appear, clearly, that the former fund was 
liable to the debt which the latter has discharged. 


Cause removed from the Court of Equity of Burke county. 
The bill was filed by the plaintiffs against the defendant as 

their guardian, for an account and settlement of his guardian- 

ship. : | 
The case was referred to the clerk and master of Burke 
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county, to state an account, which he accordingly did. The 
defendant filed various exceptions to the report, all of which 
were withdrawn in this Court but the one relative to the item in 
the list of vouchers filed, marked No. 4, which is as follows: 

‘‘ Received of Thomas Butler, administrator of W. C. Butler, 
deceased, two hundred and twenty-nine dollars and forty-seven 
cents, in full of one sixth of the amount of a Judgment I ob- 
tained in Burke county court, against the estate of Mary Tate, 
administrator, &c., as will fully appear by reference to said 
judgment; and further, I release any further claim I have on 
said W. C. Butler’s estate in said judgment; this 3rd of Au- 
gust, 1844, SamurL New ann.” 

A record was prodneced showing that Samnel Newland sued 
the administrator, de bents non, of Mary Tate, to the county 
court of Burke, and at the July Term, 1839, recovered a 
judgment for $1035,34, with interest, $266,52, and that the ad- 
ministrator had fully administered, and that there were no 
assets wherewith to satisfy the said debt and costs, and it was 
ordered that a setre facias issue against the heirs-at-law of 
Mary Tate. | 

No scire facias appears among the records of Burke county 
court, but extracts from the calendar of canses are made, stat- 
ing a case in favor of “Samuel Newland against the heirs of 
Mary Tate,” with the word “sci. fa.” written opposite to the 
case, which was continued from term to term, from October, 
1839, to April, 1842, when one of these extracts shows that 
the death of William C. Butler was suggested, and at July 
following, is this entry: ‘Death of W. C. Butler suggest- 
ed—abated as to W. C. Butler. Judgment according fo sei. 
fa.,” and on the calendar of January Term, 1848, appears 
as follows: “ Abated as to W. C. Butler and W. J. Tate. 
Judgment according to sci. fa., for $1121,82, of which sum 
$855,30 is principal; to bear int. from July 25, 1839, $12,65 
cost, against the real estate of the heirs-at-law of Mary Tate ; 
stayed twelve months.” 


Thomas Butler was the administrator of W. C. Butler, and the 
guardian of his children, who are the heirs of his wife, snd it 
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is contended that the above payment was intended to be made 
by him in the latter capacity, and not in the former. [If it 
is allowable to him in the capacity of guardian, the defend- 
ant, who is the surety on his bond, and his successor as guar- 
dian, is entitled to the benefit of it. 

The receipt was rejected by the master, and the defend- 
ant excepted. 


Avery, for the plaintiffs. 
NV. W. Woodfin and Gaither, for the defendant. 


Pearson, J. All the exceptions are withdrawn but that 
relative to voucher No. 4. That purports to be a receipt 
given by Samuel Newland to Thomas Butler, administrator 
of William C. Butler, in full of one sixth part of a judgment 
against “the estate of Mary Tate, administrator.” Prima 
facie, therefore, it is not a proper voucher in favor of the de- 
fendant, who standsin the place of Thomas Butler, as guardian 
of the heirs of William C. Butler. The onus of offering an 
explanation and proving that the sum referred to was properly 
chargeable against the heirs, so as to convert it into a voucher 
for Thomas Butler as guardian, is upon the defendant. We 
concur with the master in the conclusion that these facts have 
not been satisfactorily established, and the exception is over- 
ruled. | 

By the way of explanation, it is suggested that the receipt 
was intended to be drawn to Thomas Butler as guardian, and 
was, by mistake of the draftsman, written to him as adminis- 
trator, (he being the administrator of Wm. C. Butler, and also 
gnardian of his children.) In support of this position, the de- 
fendant relies on the fact that the debt to Newland was origi- 
nally due by Mrs. Tate, who was the mother of the wife of 
William C, Butler, all three of whom were dead. So that, as 
was contended, William C. Butler was not, in fact, liable for 
the debt, but the liability was upon his wife as one of the 
heirs of Mrs. Tate, and after the death of Mrs. Butler, fell 
upon her heirs, who were the wards of Thomas Butler, and in 
behalf of whom he paid the money. 
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There are two facts which oppose this suggestion, and tend 
to show that there was no mistake, and that the intention was 
to pay the money as administrator and take a voucher ac- 
cordingly. It appears by the record that Newland took a 
judgement against the administrator of Mrs. Tate, admitting 
the plea of “no assets,” and issued a scz. fa. against her heirs. 
To this, William C. Butler and wife were parties defendant) 
lt ig not shown whether Mrs. Butler died before or after the, 
death of her husband. If she survived him, then Aer hezrs 
could not be made liable, unless a judgment was taken against 
her administrator, and the fact established that she left no 
personal estate subject to the payment thereof. 

But if we assume that the husband survived, then 1f seems 
that the sez. fu. was still proceeded on against him until his 
death. At April Term, 1842, his death is saggested. At 
July Term following, the sci. fa. was abated as to him. rom 
this it would seem that the parties acted under the impression 
that he was liable for the debt, and that after his death, his 
administrator paid it as a debt due by his estate. This infer- 
ence is put beyond all question by the fact that, in the receipt 
under consideration, Newland adds a release of all further 
claim on his part against the estate of Wiliam C. Butler in 
said judgment. | 

So, there was no mistuke as to the form of the receipt. But 
it was insisted that although the money was paid, as upon a 
debt of William C. Butler, out of funds belonging to his estate, 
yet, under the doctrine of “substitution,” it can be set up against 
the heirs of Mrs. Butler. If a third person had been the ad- 
ministrator of William C. Butler and made the payment, it 
would have taken « long shoot to reach the heirs of Mrs. 
Butler, upon the principle of substitution or any other princi- 
ple, for a debt of Mrs. Tate. It must be borne in mind that 
the plaintiffs are entitled to the land as the heirs of their 
mother, and do not suececd to it as the heirs of their grand- 
mother. We are at a loss to see any ground upon which 
Thomas Butler can be allowed to take any benefit from the 
accident that he was the administrator of William C. Butler, 
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and also the guardian of the children. But waiving the ob- 
jection that the payment was officious, and admitting that 
an adininistrator, or guardian, is at liberty to pay off debts 
without incurring the costs of a suit, yet it is clear, that if he 
does so, under circumstances like the present, he is bound to 
prove fully the lability of the fand in regard to which he 
seeks to use the payment as a voucherin his discharge. 

The form of this receipt farnishes an inference, that Wm. C. 
Butler had become liable to pay this debt as a debt of his 
wife; but waiving that difficulty, under the law, as it was at 
the time this transaction took place, land descending to an 
heir was not charged with the debts of the ancestor, except 
for two years after the death. The debt of the ancestor became 
a debt of the heir in respect to the land, and not as a charge 
on the land so as to be a clog upon alienation, (Rev. Stat. ch. 
63, sec. 15 and 16,) for which the heir might be made lable 
if the personal estate was insufficient. In order, therefore, to 
reach the heirs of Mrs. Butler, it is necessary to prove that it 
was a debt for which she was liable. Here the defendant 
fails. There wasa judgment agaist the administrator of Mrs. 
Tate, ascertaining the debt so as to bind the heirs, but they 
were not bound on the question of personal assets. Upon the 
sci. fa. they could make up a collateral issue and go into the 
question; but the sci. fa. was permitted to abate, and that 
question was not passed on in a way to bind Mrs. Butler, and 
we have nothing to supply it. There is no proof before us 
binding upon the heirs, which shows that the personal estate 
of Mrs. Tate was insufficient to pay this debt in the due course 
of administration. 

Again, suppose it be admitted that this was a debt for 
which Mrs. Butler was liable, then the question is, has the 
liability of the plaintiffs, as her heirs, been established? In 
order to this, it was necessary to take a judgment against her 
administrator, and issue a sci. fa. against her heirs, so as to 
fix them. No such proceedings were had, and there is no 
proof to supply the want of it. For aught that appears, Mrs. 
Butler, supposing her to have died in the life-time of her hus- 
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band, had choses in action, or effects not reduced into pos 
session by the husband, which would constitute a fund in the 
hands of her administrator, for the payment of her debts. 
This may suggest a reason why the administrator of the hus- 
band paid de. debt. But it is sufficient to say, that the de- 
fendant has not made the proof necessary to establish the 
liability of the heirs, so as to entitle him, under the doctrine 
of substitution, to convert this receipt into a voucher for him 
in discharge of the fund with which he is chargeable as the 
guardian of the plaintiffs. 


Per Curiam, The exception is over-ruled, and the 
report in all things confirmed. 


JOHN E. PATTON and others against THOMAS S. PATTON and others. 


Where a legacy is charged with a certain sum, bearing interest from a given 
day, which is long before the death of the testator, but it appearing that 
the said legacy had been advanced to such legatee before the day specified 
for interest to accrue, Feld that he was properly chargeable with interest 

from that day. 


Petrrion to rehear a decree, made at August Term, 1856. 
The cause in which this decree was made is reported in 
Qnd Jones’ Eq. Rep. 494, which gives a view of all the facts 
necessary to the decision of the questions then arising. It 
becomes necessary, however, to the elucidation of the points 
raised by this petition, to state further, that in the 14th item 
of the will of James Patton, sen’r., he bequeaths as follows: 
“To my daughter Ann E. Perkins, $5,628, to be paid her 
and her children in equal proportions, at such periods before 
her youngest child shall attain the age of twenty-one years, as 
my son James may, in his discretion, consider best, wath an- 
terest from the first of May, 1887.” * * “Of the legacy 
to my daughter Anp, I direct that two thousand shall be paid 
by my four sons (John, James, Thomas and Benjamin,) in 
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equal proportions—$500 each, out of the legacies to them 
given.” The will was dated on ist of October, 1835, and the 
testator died in 1845. 

In the report of the commissioner, if appears that John E. 
Patton was charged, by him, with interest on the $500 which 
he was directed by the will to contribute to the legacy of his 
sister, Mrs. Perkins, (now Mrs. Smith,) from 1st of May, 1837, 
he having had possession of the property bequeathed, during 
the whole time since 1835, which more than doubled the 
amount, being in the aggegate $1070. In their argument to 
the Court, the petitioners’ counsel contrasted the magnitude of 
this sum with that against Thomas 8. Patton, upon which in- 
terest was only counted from 1845, the time when he came 
to the enjoyment of his legacy. See Patton v. Patton, ubi 
supra. The prayer is to modify the decree so as to allow in- 
terest on his part of the legacy to Mrs. Smith from the year 
1845, the date of the testator’s death. 


Gaither and V. W. Woodfin, for plaintiffs. 
Baxter and Avery, for defendants. 


Battie, J. There is no error in the decree so far as it af- 
fects John E. Patton. The testator, whose will was made in 
1835, gave him, by the 2nd item, a considerable amount of 
property, consisting of both real and personal estate, which 
he says he had already put him in possession of, and which, 
of course, he was then enjoying. In the 14th item, the testa- 
tor gives to his daughter Ann and her children a large legacy, 
_ to be paid with interest from the first day of May, 1837, and 
says that, of that legacy, his four sons shall each pay $500 
out of the legacies given to them. The clerk and master was 
therefore right in charging John E. Patton with interest from 
the 1st day of May, 1837, as shown by his report. 

The testator gave to his son Thomas, directly, but a very 
small legacy, to wit: the stock, &€., on the Swannanoah Farm, 
and in consequence of the dealings between him and his bro- 
ther James, the executor, he did not get the benefit of it as a 
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legacy until the death of the testator in 1845, it being shown 
by the report, that interest is calculated in his favor from that 
time only. It would seem, then, to be just that he should not 
be charged with interest on the legacy to his sister until that 
time. But if that is not so, still John has no right to take 
exception, as he is clearly chargeable with interest from the 
time mentioned in the will, to wit, the Ist of May, 1837. Lis 
petition to rehear, must therefore be dismissed. | 

We have referred to the decree so far as it affects Thomas, 
for the purpose, only, of explaining the reasons why we over- 
rule the petition of John E. Patton. We cannot give any 
direct opinion upon the case of Thomas, until it is properly 
bronght before us. 


Per Curiam, Petition to rehear dismissed. 


JOHN R. DYCHE against A. J. PATTON and others. 


This Court will not set aside a verdict obtained in a court of law by perjury, 
and order a new trial, unless the witness, on whose testimony the verdict 
was given, has been convicted of perjury, or has died since the trial, so that 
his conviction is rendered impossible. 


Cavs transmitted from the Courtof Equity of Cherokée county. 

The bill alleges that the plaintiffs were sued in an action of 
trover, by the defendant, to the Superior Court of Macon county, 
for the conversion of certain store-goods, to which the defend- 
ant set up title as a purchaser from Morris and Colvert; that 
the plaintiffs were constables in the county of Cherokee, and 
having judgments and executions in their hands against the 
said firm of Morris and Colvert, they levied upon these goods, 
and having sold them, applied the proceeds to the satisfaction 
of the executions in their hands; that upon the trial of this 
suit, ove Gideon F. Morris, the father of J. C. Morris, one of. 
the said firm of Morris and Colvert, appeared as a witness in 
behalf of the plaintiff in that suit, and falsely and corruptly 
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swore that he, acting as the agent of the said J. C. Morris, 
made a bona jide sale of all the said store-goods to the plain- 
tiff, before the executions in their hands were levied on the 
same, and before any lien attached on the said goods in favor 
of these executions; that by means of the said false oath, the 
said A. J. Patton was enabled to recover, and did recover, 
from the plaintifis, a large sum of money, to wit, the sum of 
$550, with costs of suit, amounting in all to 8741; that the 
said A. J. Patton well knew that the said oath of the said G. 
¥’. Morris was false, and that he wilfully and corruptly sub- 
orned and procured the witness Morris, thus falsely to testify 
in his behalf; that plaintiffs had just found ont, during the 
week in which the bill was filed, that they could prove the 
falsity of the testimony given by the said G. F. Morris on 
the trial aforesaid ; that they are now able to make such proot. 

They pray for an injunction, and for such other and further 
relief as the nature of their case may require, and to the Court 
may seem meet. 

The answers of the defendants denied fully the facts alleged; 
and at the August Term, 1852, of the Supreme Court, the judg- 
ment dissolving the inj are previously obtained, was aflirm- 
ed. (See 8th Ire. Eq. Rep. 595.) 

The bill was continued over as an original bill, and testi- 
mony taken in the cause; but as the opinion of the Court pro- 
ceeds on the want of equity in the plaintiff’s bill, it is not 
deemed necessary to note further the facts stated in the an- 

swers or the proofs. 

The cause being set down for hearing, was sent to this 
Court for trial. 


J. W. Woodjin, for the plaintiff. 
Bazxter, for the defendants. 


Nasu, C. J. The bill, in substance, is to procure a new 
trial of a cause which had been previously tried between the 
parties, in the Superior Court of Macon county, upon the 
ground, that the verdict was obtained on the evidence of 

13 


334 IN THE SUPREME COURT. 
Dyche v. Patton. 


one Gideon Morris, who had committed perjury in swearing 
to the facts he did. The bill charges that the defendants, Pat- 
ton and Colvert, were guilty of subornation of perjury, in 
procuring Morris to give such evidence. The power of a 
court of equity to interfere, by granting a new trial, when 
the judgment had been obtained, at law, by perjury, is not 
denied. This doctrine was recognised in this Court, in the 
case of Peagram v. King, 2 Hawks’ Rep. 605. There, the bill 
charged that the verdict had been obtained by the perjury. of 
one Jenks, who had confessed it on his dying bed, and a short 
time before hisdeath. The Court granted the relief prayed 
for; but his Honor, Chief Justice Taytor, in pronouncing 
the opinion of the Court, observes, that “the death of Jenks, 
the witness, before the complainant knew by what witness 
his declaration could be shown, rendered a prosecution im- 
possible.” This was said in answer to a case cited in the argu- 
ment by the counsel of the defendant. The case was Zorry 
v. Young, Prec. in Ch. 198, in which the Lord Keeper de- 
clared “that the relief must be grounded upon new matter, 
and not what was tried before. When it consists in swearing 
only, I wil! never grant a new trial, unless it appear by deed 
or writing, or that the witness upon whose testimony the ver- 
dict was given, has been convicted of perjury.” It is evident 
from what fell from the Court in Peagram’s case, that such 
would have been their decision, but for the death of Jenks, 
the perjured witness. The power, so to interfere by a court 
of equity, in granting a new trial in a case at law, is one ca- 
pable of great abuse, and has always been exercised with 
great caution, and ought never to be applied to any case 
where the party applying has been guilty of any laches. In 
2 Vernon’s Rep. 240, a judgment was obtained at law upon a 
forged bond, and the defendant was surprised ; in consequence 
of all the pretended witnesses to the bond being dead, a new 
trial was granted. 

In this case, Morris, the witness, and Patton and Colvert, 
the alleged suborners, are all alive, so far as the case discloses 
the fact, and are now all within the jurisdiction of the Su- 
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perior Court of law of Macon county. The plaintiffs have not 
prosecuted them for perjury, or for subornation of perjury, 
nor given any reason for not doing so. Public convenience, — 
as well as private interests, require that there should be an 
end of litigation. ‘It results (says the able counsel for the 
defendant in Peagram’s case) from the palpable truth of the 
position, that a second, or a third, or any number of trials, 
will not, and cannot, in the nature of things, ensure a final 
decision absolutely just.” 

Let the plaintifis come before the Court, armed with the 
recorded proof of the perjury alleged to have been commit- 
ted by Morris, the witness, and his case will then be entitled 
to the consideration of the Court. 


Per Curran, Bill dismissed. 


PEYTON COLVARD against JOHN WAUGH, Executor. 


To convert an absolute conveyance into a security for money, there must Le 
facts and circumstances dehors the deed, showing that it was so intended, 
and proof of the declaration of the parties alone will not be sufficient. 

Where there was an indefinite time, within which the mortgagor was to redeem 
a slave, which was left in his possession, under a special agreenrent, the 
statute of 1830 begins to run from the time the mortgagee gets possession 

of the slave. 


CavsE removed from the Court of Equity of Wilkes county. 

The plaintiff alleges that, in 1845, being greatly in want of 
money, there being several executions in the hands of the 
‘sheriff of Wilkes county, which had been levied on a valuable 
slave, Wesley, he applied to the defendant’s intestate, Wm. 
P. Waugh, to befriend him with a loan of money, to wit, $500, 
and that he agreed to do so; that they were in the act of 
counting the money, when the sheriff informed them that he 
would not release the boy Wesley, unless $600 was paid to 
him, for that was the amount of the executions in his hands; 
that thereupon a different arrangement was made, when it 
was agreed that Waugh should bid off the boy Wesley, and 
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should hold him as security for the money he should have to 
pay for him at the sheriff’s sale; that Waugh, the intestate, 
did bid off the said slave, and took the sheriff’s bill of sale for 
same at $530; that a part of the agreement was, that the ser- 
vices of the boy Wesley should go for the interest of the mo- 
ney. The said slave went back into the possession of the said 
Colvard after the sale, and remained with him for about two 
years, when he was claimed by Waugh to work for the inter- 
est as stipulated: in the agreement, and that he was then ac- 
cordingly surrendered, and remained in defendant’s possession 
until the year 1855, when this bill was filed; that plaintiff was 
not able to redeem the said boy before that time. The prayer 
is to have the transaction declared a mortgage, and that 
plaintiff may have an account of the services, and that he 
may be relieved from the usurious contract to give the servi- 
ces of Wesley for the interest of the money. 

The defendant answered, denying the trust; and by way of 
explaining the fact that the slave went back into the plaintiff g 
possession, he set forth a written contract of hire, whereby it 
was agreed that the boy Wesley should remain with the plain- 
tiff at a given hire. 

There was replication to the answer, and proofs taken, and 
the cause being set down for hearing, was sent to this Court. 


Boyden, Jones and Neal, for the plaintiff. 
Afitcheltl, for the defendant. 


Nasu, C. J. The bill is filed to convert a deed, absolute 
on its face, into a mortgage, upon the ground that it was in- 
tended by the parties to be a security for money loaned. The 
plaintiff alleges that several executions were in the hands of 
the sheriff against him, and levied by him on a negro boy 
named Wesley; that on the day of sale he applied to Wm. P. 
Wangh, the testator of the defendant, tolend him the amount 
needed, to wit, $500, which he agreed to do, and while he was 
in the act of counting out the money, the sheriff informed the 
parties that the money to be raised amounted to six hundred 
dollars, when the counting was stopped, and a new arrange- 
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ment entered into, whereby it was agreed that the sale should 
proceed, the testator should purchase the negro, take the bill. 
of sale to himself, and hold the slave as security for the mo- 
ney advanced; all of which was done. The answer Hled by 
the defendant, Waugh, the executor, does not admit the alleg- 
ed tact of the agreement of the parties to treat the deed as a 
security for the money advanced, but insists that his testator 
always held and claimed the boy as his absolute property. 
The deed from the sheriff to W. P. Waugh is absolute upon 
its face. ‘To convert such a deed into a security for money 
lent, it must be shown by fucts und erreumstances dehors the 
deed, that sueh was the fact, and those facts and circumstances 
must be such as, to the apprehension of men versed in bust- 
ness, and judicial minds, are incompatible with the idea ofan 
absolute purchase, and leave no fair doubt that asecurity only 
was intended. But parol evidence by itself that, at the time 
of its execution, it was agreed it should be a mortgage, will 
not answer. Llachkiwell v. Overby, 6 Ire. eq. 88. The only 
fact, or the material fact relied on here by the plaintuif, is that 
he remained two years in possession of the slave Wesley. 
This, however, is explained by the answer. It alleges that it 
was agreed subsequently to the sale, that Wesley should remain 
in his possession for two years at a stipulated price per annum, 
tor which he gave his notes. 

The allegation in the bill, then, that the bul of sale was 
taken.as security for the money alleged to be lent, is not sus- 
tained by such testimony as authorises this Court to declare 
such to have been the fact; more particularly as the bill states 
a change in the first agreement, and the sale of the negro un- 
der the second. 

If, however, the proofs were such as to authorise the Court 
to make such a declaration, there is another objection fatal to 
the plaintifft’s claim. Ile has come too late to ask the aid of 
the Court. The contract was made in 1845, and the bill was 
filed in 1855—ten years after. The delay of two years is ex- 
plained by the agreed possession of the plaintiff for two years. 
In 1847, Wm. P. Wangh took possession, making the delayed 
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time eight years. This delay was unreasonable. If the plain- 
tiff could lie by that length of time, he might lie by any 
length of time at his pleasure, according to the maxim in 
equity, once a mortgage always a mortgage, a maxim which — 
in its operation as applied to female slaves, has often been at- 
tended with disastrous consequences to mortgagees. To cor- 
rect the grievance, an act was passed by the Legislature at its 
session in 1830, limiting the time to two years, within which 
equities of redemptions may be enforced. See Rev. Stat. ch. 

65. By the 19th section, it is provided that, “when a mort- 
gagee remains in possession of personal property for the space 
of two years after the time of performance specified in the 
agreement, or when the mortgagee shall omit, for that space 
of time, after the forfeiture of i mortgage, to file his bill, to 
redeem such mortgage, he shall be forever barred of all claim 
in equity to such property.” The first case arising under this 
act. was Bailey v. Carter, 7 Ire. Eq. 282, where it was enforc- 
ed. This was followed by Hea v. Council, 2 Jones’ Eq. Rep: 
845. In this case, the plaintiff’s right to redeem, arose as 
soon as the mortgagee took possession of the negro in 1847, 
there being no particular time set when the money was to be 
repaid, The plaintiff comes too late to ask the aid of this 
Court. 


Per Corian, Gill dismissed. 


OSCAR WILLIS against DANIEL PETERSON and another. 


Proofs taken in a cause, irrelevant to the isswes made by the pleadings, will not. 
be considered by the Court. 


CatsE removed from the Court of Equity of Rutherford county. 
_ The plaintiff alleged in his bill, that, in 1849, he made a 
contract with one Elijah Craige, for the purchase of a tract of 
land, on which the said Craige lived, together with all his 
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stock of cattle, hogs and sheep; his corn, fodder, rye and 
wheat, and all his farming tools, &ec.; that a difficulty having 
arisen between himself and Craige as to the price, he procur- 
ed the defendant Peterson to go and close the contract, un- 
der an agreement, that they (the plaintiff and Peterson) 
should be joint owners of the property, and that they shouid 
carry on the farming business jointly, each paying one half 
of the purchase money; that this contract was reduced to 
writing, under seal, whichis set ont with the pleadings; that the | 
defendant Peterson did conclude the bargain with Craige, 
and gave one hundred dollars in cash, and their joint notes 
for 8400 more, payable in instalments, on a credit of one, two, 
three and four years; that the defendant Craige, not having 
obtained a deed from the legal owners of the land, Bronson 
and Hoyt, but only a bond to make title, which was assigned 
by the said Craige to Peterson, only, paid one half of 
the hundred dollars, and Peterson the other half, and that 
they, in the same proportions, paid off the first of the bonds 
viven; that they carried on the farming operation for about 
a year, when the plaintiff left the place in the care of the de- 
tendant Peterson; that the said Peterson having possessed 
himself of a large. portion of their joint effects, without the 
knowledge or consent of the plaintiff, re-assigned the said 
title-bond to Craige, and surrendered to him the possession of 
the land. The prayer of the bill is for an account of the 
joint property and effects, which has come into the hands of the 
defendant Peterson, and a payment of the sum to which the 
defendant is entitled; and that it be declared that one halt’ of 
the said land, now held by Craige, is the property of the plain- 
tit, and that the same be sold for a partition and settlement 
between them; also for general relief. 

The defendants’ both answered. The defendant Craige 
stated, in his answer, that he was in treaty for the land in 
question, with the plaintiff, but that a serious misunderstand- 
ing having taken place. between them, he resolved not to let 
him have the land, and not to have any thing to do with him; 
that afterwards he did sell to Peterson, and did assign the 
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title-bond of Bronson and Iloyt to him, and having received 
one hundred dollars down, he took Peterson’s notes, with the 
plaintiff and another as sureties on the credits above-stated; 
that one of these bonds was afterwards paid off, but that 
before the others became due, he became doubtful of the 
solvency of the security he had for his land, and employed an 
agent to get the debt on a safer footing; that the best the 
agent could do was to take back the land for the remainder 
cof the debt, which he did by a re-assignment of the title-bond 
above-mentioned; but that he was himself, as was his agent, 
ignorant that the plaintiff had any interest or concern in the 
land. | 

The answer of Peterson substantially admits the allegation 
in the plaintiff’s bill; only he says, that the plaintiff had de- 
clared publicly that he had abandoned the purchase, and 
would have nothing more to do with the matter. 

There was replication to the answers, and proofs taken. The 
dlepositions taken by Craige tend to show that the re-assign- 
ment of the land, by Peterson, was with the consent of the 
plaintiff. 

The cause was set down for hearing on the bill, answers, 
exhibit and proofs, and sent to this Court. 


NV. W. Woodfin, tor plaintiff. 
Gaither and Guion, tor defendants. 


Pearson, J. The equity of the plaintiff to an account, in 
respect to the detendant Peterson, is not contested. It is 
clear that the deed executed by them, vests in the plaintiff a 
right to one half of the land mentioned in the pleadings. But 
the defendant Craige avers that he took the assignment of 
Peterson, and surrendered the bonds in consideration thereof, 
Lona fide, and without notice either on his part, or on the part 
of his agent, that Willis had any interest in the land; and to 
make his averment more emphatic, he says, that the assign- 
ment by him to Peterson was, with the express understand- 
ing, that the plaintiff was to have nothing to do with the pro- 
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perty, or any control or concern therein. It turns out, how- 
ever, upon the evidence, that, in despite of this understanding, 
Peterson executed the deed whereby the plaintiff did acquire 
an interest in one half of the land as well as the other proper- 
ty, and therenpon the defendant Craige, finding that the effect 
of this deed was to vest an interest in the plaintiff, (his refusal 
to have any thing to do with him, and his stipulation to that 
effect with his co-defendant, to the contrary notwithstanding,) 
attempts to shift his ground and take the position, that the 
re-assignment by Peterson to him was done with the consent 
of the plaintiff. 

In regard to this new matter of defense, much evidence Is 
taken on both sides; but we are not at liberty to consider it, 
because it is irrelevant to the Zssues made by the pleadings. 
“ Proof without an allegation is of no more effect than alle- 
gation without proof.” This ease furnishes a striking ilus- 
tration of the propriety of the rule. It is not adopted simply 
for the purpose of preventing the opposite party from being 
taken by surprise, but reaches further, and is relied on as a 
means of deterring parties, whether plaintiffs or defendants, 
from an attempt at imposition. For ifthe evidence runs ahead 
of the allegation, there is reason to consider it false, as every 
one is presumed to allege his cause of complaint, or his de- 
fense, as strongly in his own favor as he can, consistently with 
the truth; and if the evidence proves a matter which the party 
has not ventured to allege, but more especially if the evidence 
proves a matter which, as in our case, is inconsistent with the 
allegation of the party, and shows it to be false, then the effect 
of the rule is, that he stands convicted by his own showing. 
It is unnecessary to consider the other points made on the 
argument. 


Per Curiam, Decree accordingly. 


CASES IN EQUITY, 
ARGUED AND DETERMINED 


IN TUE 


SUPREME COURT OF NORTH CAROLINA, 
AT RALEIGH. 


DECEMBER TERM, 1857. 


ROBERT R. BRIDGES, Le'r., against NANCY R. WILKINS and others.* 


A bequest to the testator’s six sisters and their zdsswes, in one clause, to their 
children, in another, and to their progeny, ina third clause, while only one of 
the sisters was married and had issue at the date of the bequest, was Held to 
vive an estate to each of the sisters for her lve, with a remainder to her 
children, applying as well to such of the sisters as might thereafter marry 
and have children, as the one already married, 

A bequest to six sisters, one of whom was married, “not to go to any but 
my sisters directly and their progeny, and not to their husbands,” was Held 
to confer a sole and separate estate for life, as well upon the unmarried sis- 
ters, who might thereafter marry and have children, as upon the married 
one. 

‘The case distinguished from Apple v. Allen, ante 120, and Miller v. Bingham, 
1 Ire, Eq. Rep. 423.) 


CausEremoved from the Court of Equity of Edgecombe county. 
The bill was filed by the executor of the will of Thomas M. 

Wilkins, asking the Court for a construction of certain clauses 

thereof. The material parts of the will are as follows: 
“Ttem Ist. After paying all my just debts out of cash on 


*This cause was decided at the last term, but accidentally omitted in the 
- reports of that term. 


1 
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hand, or debts due me, I give and bequeath the balance of 
my property to my sisters, that may be living at the time of 
my death, and their lawful zssues, except the slaves. 

“Ttem 2nd. The slaves of which I am now seized and pos- 
sessed, I give to my mother during her natural life, and atter 
her death to go to my sisters and their children as above-men- 
tioned, with the express condition that no property, of which 
I ain now possessed, or may hereafter fall heir to, shall go to 
any but my sisters directly and their progeny, and not their 
husbands. WE - - 

“Ttem 4th. I give and bequeath to my sisters, as before 
stated, my life-policy of five thousand dollars.” 

The testator left six sisters surviving him, of whom William 
Annie alone was married before the death of the testator. 
Her husband is the defendant Ilardy Norvall. Since the tes- 
tator’s death, another sister, Ileron J., has intermarried with 
the defendant Joseph John Pender. The other four sisters, 
Mary, Nancy R., Esther Anne, and Cecelia Antoinette, are 
still unmarried. 

Mrs. Norvall had issue of her marriage, during the lifetime 
of the testator, one child, who is made a party, and one after the 
testator’s death. 


The executor prays the opinion of the Court as to the point, 
whether the estates given to the sisters, are sole and separate 
estates; and if so, as to the defendant Mrs. Norvall, who was 
married when the will took effect, whether such is the case in 
respect to Mrs. Pender, who married subsequently to that 
eyent; and especially whether the provision for a sole and 
separate estate, is to apply to such as may marry hereafter. 

He asks instruction also upon the question, whether the 
issue of the sisters is entitled to any interest in these legacies, 
er whether the whole does not go to the sisters in absolute 
right; and if the children shall be considered entitled, wheth- 
er they take jointly with their mothers, or estates in remain- 
der after the death of their mothers. 

The defendants answered, admitting the facts as above 
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by this Court. 
Cause set down for hearing on the bill and answer, and 
transmitted by consent. 


LB. £. Moore, for the plaintiff. 
for the defendants. 


Barrie, J. We are satisfied that it was the intention of the 
testator to give to his sisters the proceeds of his life-poliey, in 
the same manner as he had given the balance of his property 
in the first item of his wil. The expression, “ to my sisters 
as before stated,” admits of no other sensible construction. 
The fourth item of the will, in which it is found, was indeed 
unnecessary, as the policy would have passed under the first; 
but the testator seemed to ‘have had an idea that it required 
express words to pass it, and his only purpose was to make 
it certain that the policy should be included in the gift of the 
“ balance,” excepting the slaves. 

We have no doubt that the word “issues” in the first, and 
the word “ progeny” in the second, item of the will, as applied 
to his sisters, were used in the same sense, to wit, children, 
and that the testator meant that all the children which his 
sisters might have, should be benefitted by the bequest. One, 
only, of the testator’s six sisters was married and had children 
at the time when his will was made and at his death, and he 
certainly did not intend to exclude the children which his 
unmarried sisters might have, if they should think proper at 
any future time to marry and bear children. To give full 
effect to the will, therefore, it is necessary to adopt the con- 
struction, that the sisters shall take estates for life in the slaves 
and other property, with remainders to their children. This 
will embrace all the “ issues,” “ progeny” or children, which 
the sisters, or any of them, nay ever have, and is supported 
by the case of Ponton v. AlcLemore, 2 Dev. and Bat. Eq. 
Rep. 285. 

It is very certain that the testator intended his married 
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sister shonld take what he gave her for her sole and separate 
use. The expression that none of his property should “ go to 
any but my sisters directly, and their progeny, and not their 
husbands,” can admit of no other fair interpretation. It Is 
applied equally to all the sisters, and the Court cannot make 
any distinction between them. It differs from the case of 
Apple v. Allen, ante 120, because here, one of the sisters is 
married, and the husbands of all are expressly exclnded. 
As to the unmarried sisters, their future husbands, should 
they ever marry, were necessarily referred to. No other 
construction can be put upon the words, and in that respect 
it differs from the case of ALiller v. Bingham, 1 Ire. Hq. 
Rep. 423. It must therefore be declared to be the opin- 
ion of the Court, that the testator’s sisters take each a life- 
estate in the property bequeathed to them, with remainders 
to their children respectively, and that they take their life- 
estates to their sole and separate use exclusive of their hus- 
bands, which either of them now has, or may hereafter have. 
A reference must be made to ascertain a suitable person to 
act as trustee for them. 


Per Coriam, Decree accordingly. 


JOHN R. CARTER against PETER PRIVATT and others, 


Where a debtor purchased a note on his creditor from a third person with the 
purpose ofusing it asa set-offagainst his own note, but without any agreement 
to that effect, he is not forbid in equity to transfer it for the indemnity of 
other bona fide creditors, although the debtor was insolvent, and the effect 
of such transfer would be to cause such creditor to lose the amount of his 
note. 

Where the object of a suit was to enjoin the collection of a note, upon the 
ground ofa counter claim in favor of the maker against the holder, a reference 
to a commissioner to state an account between the parties, a report and a 
confirmation thereof, before replication is entered and the cause set down 
for hearing, could not be considered as being intended as an adjudication 
upon the merits. | 
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Cause transferred from the Court of Equity of Robeson county. 

The defendant William W. Gunn was indebted to the 
plaintiff in the sum of three hundred dollars, which debt was 
evidenced by promissory notes, payable to plaintiff, and by 
openaccounts. While thus indebted, the said Gunn purchased 
from the defendant Privatt, a note on the plaintiff for tfty- 
seven dollars, bearing interest, which was delivered to Gunn 
without being assigned. At the time of making this purchase, 
Gunn said the note would serve his purpose as cash, for that 
he intended to nse it in part discharge of the claims that 
the plaintiff, Carter, had against him; but there was no alle- 
vation in the bill that any agreement to that effect ever took 
place between Gunn and the plaintiff 

Gunn beeame very much involved in debt, and afterwards 
left the country, entirely Insolvent. Previously to his going 
off, he made a deed of trust for the benefit of his creditors, 
wherein he conveyed the interest of the note In question to 
the defendant Leitch, fer that purpose. Leitch, the trustee, 
put the plaintitf’s note to Privatt in suit, in the name of the 
latter, and obtained judgment thereon. The bill was filed for 
an injunction against the defendants to prevent the collection 
of the judgment, and for general rehet. 

The defendants Privatt and Leitch answered; but their 
auswers, in the view taken of the cast by the Court, are not 
material. 

Qn the coming in of the answers, the cause was heard in 
the Court below, at the Spring Term of 1857, on a motion to 
dissolve the injunction which had previously issned. The 
motion was refused, and the injunction ordered to be continued 
to the heaving of the canse. At thesame term, this order was 
made, “That this cause be referred to the clerk and master 
of this Court, to state an account between the plaintiffs and 
defendants, and that he report to the next term of this Court.” 
Aft the Fall Term, 1857, the commissioner reported, and his 
report was confirmed. Afterwards, the cause was set down 
for hearing, and sent to this Court by consent. 
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Troy, for the plaintiff. 
fyvelly, for the defendants. 


Prarsox, J. While the defendant Gunn was the equitable 
owner of the note, the plaintiff had an equity, as against him, 
upon which this Court would lave interfered to prevent ad- 
vantage from being taken of the fact that the legal title was 
in the defendant Privatt, and would not have allowed the 
judgment in the name of Privatt to have been enforced for 
the benefit of Gunn, but would have caused it to be discharged 
by making it a set-off, pro tanto, to the larger amonnt due to 
the plaintiff. 

But after Gunn transferred the equitable ownership of the 
note to the defendant Leiteh, for the benefit of the cestuls 
qui trust named in the deed, who were bona fide creditors of 
Gunn, the plaintiif had no equity as against Leitch; for he 
represents creditors ; and the rule is, when equities are equal, 
the law prevails, and, as between creditors, a court of equity 
will stand neutral and allow the law to take its course, unless 
there be some circumstance that makes the equity of one 
superior to that of the other. 

The plaintiff relies on the cireuinstance, that at the time 
Gunn traded for the note, he said “he wanted it for the pur- 
pose of paying off claims which the plaintiff had against hin.” 

The plaintiff was not privy to this purpose of Gunn. It 
was collateral, and he was at liberty to change his mind in 
regard to it whenever he saw proper. In order to attach an 
equity to the note in favor of plaintiff, it is necessary that 
there should be an agreement between him and Gunn, that 
it shonld be applied as a set-off, or the plaintiff should have 
sued him and foreed him into an arrangement while the ben- 
eficial ownership was in hin. Of this, there is no allegation, 
and we cannot see that it was against conscience for Gunn, 
in the exercise of the right of every nan to prefer one cred- 
itor over another, to transfer it for the use of other bona fide 
ereditors. 

The plaintiff, as a last resort, falls back upon the position, 
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that as the money is in his pocket, equity will not allow it to 
be taken out and applied to the use of others, causing him to 
lose his debt. 

This general position has nothing to sustain it. The legal 
title is in Privatt. He has a right to collect the money for 
the benefit of the creditors represented by Leitch, to whom 
the equitable title was transferred. Itis the plaintiff’s mis- 
fortune not to have taken the steps necessary to attach an 
equity to the note while it was in the hands of Gunn. 

Upon looking into the transcript, we find that, upon the 
coming in of ive answers of Privatt and Leitch, “it is ordered 
that ihe cause be referred to the clerk and master to state the 
account,” and the report is filed and eonfirmed. 

The plaintiff relies upon this as an adjudication of his 1 teht 
to an account. We cannot give it that effect. There was no 
replication, and the cause was not set down for hearing until 
after the report was filed and confirmed. So, the order must 
have been intended, simply, as an enqniry to ascertain the 
fact of the Blaiutit's debt against Gunn. It cannot be taken 
as an adjudication of the felis of the parties; because, at 
that stage there was nothirg to adjudicate—nothing for the 
court to act upon. | 


PER Curtay, ~The bill must be dismissed. 


ANNE ©. HALL, Zrustee, and others, against THOMAS ROBINSON, 


yeceiver, and another, 


Where a general right of disposition is given to the taker of an estate, a con- 
tingent limitation in remainder is inoperative and void but a limitation to 
one, and if he should die before arriving at full age, or if he should arrive 
at full age and afterwards die intestate and without issue, then to «\, B, 
and C in remainder, was JZeld not, to give a general right of disposition, 
but that the limitation over was valid. 

In a conditional limitation of an estate, if the person to take is certain, 
his representative is entitled to the interest limited to him, although he 
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died before the happening of the event on which the estate in remainder 
was to vest in possession, 

As a general rule, dividends on bank stock, and interest arising from money, 
become the absolute property of the taker of the life-estate, and a con- 
trary intention will not be inferred from the use of words not necessary to 
the sense of the bequest in which they were used, but in that connection 
were considered as surplusage. 


CavusE removed from the Court of Equity of Anson county. 

Mrs. L?os A. Troy, by her will bequeathed in the first 
clause thereof as follows: : 

“T give and bequeath to my grand-son Thomas Lance, 
twenty shares of stock in the Bank of the State of North Car- 
olina; also twenty shares of stock in the Bank of Cape-Fear ; 
also four notes at interest in South Carolina, amounting in 
the whole to three thousand three hundred dollars; also four 
hundred and thirty-five dollars at interest in North Carolina ; 
also my negro boy named James (son of Molly); to him the 
said Thomas Lance and his heirs forever; with all increase 
and profits arising therefrom. Should my grand-son die be- 
fore he arrives at the age of twenty-one, or should he die in- 
testate after that age, leaving no issue, then, and in that case, 
itis my will that the above property bequeathed to him, shall 
be equally divided among the children of my danghter Anne 
Caroline Ilall, in manner following: to Robert Troy ILall 
and Thomas C, IJall, their parts absolutely; but the three 
parts or portions of Mary W. Llall, Rosanna Hall and Har- 
riet Elenor Hall, I give and bequeath to my sister Harriet 
HH. Strong, her executors and administrators, in trust, for the 
use and benefit of said Mary W. Hall, Rosanna Hall and 
Harriet Elenor Hall, respectively.” 

In the sixth clause of the will, the testatrix directs that cer- 
tain tracts of land, town lots and slaves shall be sold by her 
executrix, and then provides as follows: “ The money arising 
from these several sales, I wish divided into six equal parts, 
or portions, for my six grand-children, viz: one portion for 
Thomas Lance, one for Robert T. Hall, one for Thomas C. 
Hall, one portion or sixth part for Mary W. Hall, one for Rosan- 
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na Hall, and one for iarriet Elenor Hall respectively—the 
three girls’ parts to be held in trust, for their use and benefit, by 
my sister Ilarriet H. Strong, to whom I give and bequeath it 
for that purpose; should Thomas Lance die while a minor, or 
after coming to the age of twenty-one, leaving no will nor issues, 
then his sixth part shall be divided among my other five 
grand-children.” 

After having qualified as executrix, and having proceeded 
to some extent in discharging the duties of that office, and as 
special trustee for Mary W. Hall and her sisters, Mrs. Strong, 
upon an application to the Court of Equity of Anson county, 
was released from the trust aforesaid, and Anne C. IIall, the 
mother of the said Mary, Rosanna and Harriet Elenor, was 
appointed trustee in her place. Thomas Lance, the legatee, 
being a person of weak mind and incapable of managing his 
affairs, upon a like application to the Court of Equity afore- 
said, the defendant Thomas Robinson was appointed a receiv- 
er for and in behalfof the said Thomas, to whom Mrs. Strong, 
the executrix, paid over the whole of the legacies coming to 
the said Thomas under the above bequests. 

Thoinas Lance died in 1857, after having arrived at full 
age, but without leaving any issue, and without having made 
a will, and the billis filed by the contingent legatees in re- 
mainder against the receiver and against the personal repre- 
sentative of the said Thomas, praying that the said fund, with 
its increase and accumulations froin dividends, interest on 
money and profits, shall be paid to them. 

During the life of Thomas Lance, one of these contingent 
legatees, ITarriet Elenor Hall, intermarried with Wright 
Iluske, and died in the life-time of the taker of the life-estate. 
Ifer husband, the said Wright Huske, administered on the 
estate of his wife, and is a party plaintiff in this suit. He 
insists that he is entitled to one sixth part of the fund limited 
to his wife. 

The receiver, Thomas Robinson, and the administrator of 
Thomas Lance, answered; the former stating the exact amount 
and condition of the fund in his hands, and the other con- 


351 IN THE SUPREME COURT. 


Hall v. Robinson. 


tending, jirst, that the first taker, Thomas, was entitled te the 
entire property in the legacies above mentioned, and that 
therefore the limitations in remainder to the plaintiffs, never 
vested. And 2ndly. That if these limitations in remainder 
should be sustained, he contended that the accumulations to 
the estate of the said Thomas, from dividends of bank stoek, 
and from interest on money, &c., are no part of the fund sought 
by the plaintiffs, but belonged to the estate of the said Thomas. 
Srdly. It was contended that [arriet Elenor Iluske having 
died before the contingency happened, upon which these leg- 
acies in the remainder vested, that her representative is not 
entitled to recover. | 

The cause was set down for hearing upon the bill, answers 
and exhibits, and sent to this Court by consent. 

Shepherd, for the plaintiffs. 

J. Hf. Bryan, for the defendants. 


Pearson, J. Where a fee is limited upon a fee by way of 
executory devise, or bequest, if a general right to dispose of 
the property is given to the taker of the first fee, such right 
is inconsistent with the existence of the second fee, and the 
consequence is that the limitation over of the second fee is 
inoperative and void. See Newland v. Newland, 1 Jones’ 
Rep. 463, where the subject is fully discussed. 

Lhe specific property mentioned in the first clause of the 
will of Rosa Trey, and the one sixth part of the sale of the 
land and negroes to be sold by the sixth clause, is given to 
Thomas Lance, with a limitation over to Robert, Thomas, 
Mary, Rosanna and Harriet Hall, in the event that Thomas 
Lance should die before arriving at the age of twenty-one, or 
if he arrives at that age, in the event of his dying intestate | 
and without leaving issue. ile arrived at the full age, but 
died intestate and without leaving issue. The first — 
is, did the limitation over take effect, or is it void ? 

The counsel insist that itis void, on the ground, that it is 
inconsistent with the right of Thomas Lance to dispose of the 
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property by the will, which right isimplied from the fact, that 
the limitation over is in the event of his dying intestate. 

We do not assent tothe proposition. The rule stated above 
requires that the right of disposition given to the first taker 
shall be general, so us to be, to all intents and purposes, in- 
consistent with any estate or interest in the second taker. 
Here, the right of disposition is Zémited. It can only be made 
in one mode, to wit, by will. So that the entire estate of the 
testatrix was not consumed by the gift to. the first taker. 
There was left an interest, or possibility of interest, depend- 
ing on the uncertain event of the first taker dying before he 
arrived at age, or after he arrived at age, without issue and 
without making a will; which possibility of interest the tes- 
tatrix could limit over to third persons, under the doctrine of 
executory bequests. The only difference between the present 
case and the ordinary cases of conditional limitations and ex- 
ecutory devises and bequests is, that, here, the future contin- 
vent estate is made to depend not only upon the event of the 
death of the taker of the determinable fee under age, and if 
of age without leaving issue, bunt upon the additional event 
of his dying intestate, so as to make three instead of one, or 
two, contingencies; but there is no inconsistency between 
tlie existence of this contingent estate and the estate of the 
first taker; for, in order to make an absolute inconsistency, 
which the rule requires, the first taker must have the absolute 
estate, or a general power of disposition, so as to leave noth- 
ing in the testatrix capable of being given over to a third per- 
son. We are of opinion that the limitation over was valid. 

2nd. Harriet Ilall intermarried with Wright Huske, and 
died in the life-time of Thomas Lance, leaving, her surviving, 
her husband and one child. Her interest, under the execn- 
tory bequest, was transmissible to her personal representa- 
tive ; because the person was certain. Where that is the case, 
it is well settled that the contingent remainder, or executory 
devise, or bequest, is transmissible by descent, or by succes- 
sion, 

3rd. Does the property given to Thomas Lance as dlistin- 
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guished from the dividends of bank-stock, interest upon the 
money, &e., alone pass under the limitation over, or does 
such part of the dividends, profits, &c., as was not used by 
him, also pass as incident to the principal? The words are: 
“then, and in that case, it is my will that the above property 
bequeathed to him shall be equally divided,” &c. We can 
see no ground for the position that the dividends and _ profits 
acerning while he owned the property, did not become his 
absolutely. It is true, after giving him the property, it is 
added “with all increase and profits arising therefrom.” 
‘These words are superfluous. The increase and profits would 
have belonged to him any how, and they cannot be allowed 
the effect of attaching the dividends and profits to the pro- 
perty, so as to subject them to the limitation without manifest 
violence to the intention. For if so, then the primary object 
of the bounty of the testratrix, in respect to this property, 
would be left to starve, for the purpose of providing an accu- 
mulating fund for the secondary objects of her bounty. 

To meet this difficulty, it was suggested that only so much 
of the dividends and profits as were not used by Thomas 
Lance, should pass with the property. 

There is no intimation of any such middle ground contain- 
ed in the will. Either all the profits pass, or none; unless we 
undertake to make a wiil for the testatrix. Our opinion is 
that the acerued dividends and profits belong to the personal 
representative of Thomas Lance. 


Per Cunian, Decree accordingly. 


DAVID SWINDALL, per Guardian, against WILLIAM BRADLEY. 


In a bill for an injunction to prevent slaves from being taken out of the State, 
an allegation that the defendant was about to sell his perishable property, 
and that it was ramored he was about to remove, and that plaintiff believed 
if he did so, he would carry off the slaves which he held for life only, was 
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deemed sufficient ground for the issuing of an injunction, and, no& being 
met by the answer of the defendant, though it denied the intention of 
removing, the injunction was ordered to be continued. : 

On a motion to dissolve an injunction, where the mischief, arising from the 
act complained of, would be irreparable, the settled practice is for the plain- 
tiff to read affidavits in opposition to the answer. 


AppEAL from the Court of Equity of Bladen county, Manty, 
J., presiding. 

By the will of Mary Kelly, which was proven in the year 
1852, a negro woman slave Tenah, and her child Lucy, were 
bequeathed to Mary Swindall for life, and, at her death, to her 
son, the plaintiff. The executor to the will of Mary Kelly 
assented to the legacy, and the slaves went into the possession 
of Mrs. Swindall. Afterwards, the said Mary Swindall inter- 
married with the defendant, William Bradley, who took pos- 
session of the slaves in question. The woman Tenah had three 
other children, who were all in the possession of the defendant 
at the commencement of this suit, and were worth at that 
time $2,300. 

The bill alleges that the defendant, Bradley, is about to sell 
his perishable property, and, as plaintiff believes, is about to 
leave the State. The plaintiff asserts lis belief that, if the 
defendant does so leave the State, he will carry off the said 
slaves, and that his remainder in the same will be rendered 
difficult to be obtained at the falling in of his mother’s life 
interest, or totally defeated. He prays for an injunction and a 
sequestration. 

The writs prayed for were ordered, and the slaves in question 
were seized by the sheriff of Bladen, and held by him, pursuant 
to the writ of sequestration. 

At the Special Term of the Court held for Bladen county, 
(May, 1857,) the answer of the defendant camein. He denies 
therein that he is about to leave the State, or that he is about 
to carry off the slaves in question, but says he had provided 
homes for them in Bladen county, and made all needful ar- 
rangements for their maintenance and comfort. 

A motion was made to dissolve the injunction and seques- 
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tration. The plaintiff offered affidavits in opposition to the 
answer, which his Tlonor refused to hear, and, on considera- 
tion of the matter upon the bill and answer, dissolved the writ 
of injunction and ordered a restoration of the slaves to the 
defendant. From this order, the plaintiff appealed to this 
Court. | 


Troy, for the plaintiff. 
Shepherd and White, for the defendant. - 


Barriv, J. This is the case of a special injunction, and it 
is admitted that, upon a motion to dissolve, the plaintiff would 
be at liberty to read athdavits in support of the allegations of 
his bill, if such allegations were suthcient to entitle him to 
relief; but the defendant contends that such is not the case, 
and that the injunction ought to be dissolved, and the seques- 
tration discharged, because of their having been improvidently 
granted. 

It is unqnestionably true that a court of equity will not 
enjoin a tenant for life of slaves, from removing them, or 
compel him to give security for their forth-coming, unless 
good cause be shown that they are in danger of being carried 
beyond the jurisdiction of the Court; Clayon v. Veasey, 7 
Tre. Eq. Rep. 1738. The mere fears and apprehensions of the 
-yemainder-nan will not entitle him to an injunction, unless 
he can allege such facts and circumstances as will show that 
his fears and apprehensions are well founded ; Lehmaa v. Lo- 
yan, Void, 296. The only enquiry, then, is whether the pres- 
ent bill contains a statement of facts sufficient to lay a founda- 
tion for the reliefsought. It alleges that the defendant “ was 
about to sell his perishable property,” and that the plaintif 
was informed, and believed, that the defendant was about to 
leave the State, and then avers his belief that, if the defendant 
did leave the State, he would carry off the slaves with him. 
The fact that the defendant was about to sell his perishable 
property, and the rumor that he was about to leave the State, 
were, we think, calculated to excite the plaintiff’s fears that 
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he would carry off the slaves, and required explanation. The 
answer denies distinctly and positively that the defendant 
intended to leave the State, or that he had any design to 
remove the slaves beyond the jurisdiction of the Court, but it 
is altogether silent in respect to the charge that he was about 
to sell his perishable property. This silence is, to say the 
Jeast of it, suspicious, and makes the answer obnoxious to the 
imputation of being evasive. 

In this state of the pleadings, we think'the plaintiff had the 
right to read affidavits in support of the allegations of his bill, 
and to insist upon them in opposition to the motion to dissolve 
his injunction and sequestration, and that, consequently, his 
Honor erred in refusing to hear them ; Lloyd v. Heath, Busb. 
Eig. 89; JdcDaniel v. Stoher, 5 Ire. Eq. Rep. 2743 Griffin v. 
Carter, Ibid, 413. It is true that, in these cases, the bill only 
was read as an affidavit in opposition to the answer, but, in 
Lioyd v. Heath, the following passage from Drewry on. 
Injunctions, 429, is quoted with approbation, and fully sustains 
our decision in this case: “And it may be stated to be at the 
present day the well-settled practice to permit affidavits to be 
read in opposition to the answer at certain stages of the pro- 
ceedings in cases of waste, and injuries in the nature of waste } 
for the mischief is irreparable; the timber, if cut, cannot be 
set up again; in other words, the mischief, if permitted, can- 
not be retrieved.” The order, from which the appeal was 
taken, must be reversed, and this opinion certified to the 
Court below. 


Per Curran, Decree accordingly. 


M. N, LEARY, Executor, against 8. W. NASH, and others 


Children ofafemale slave directed by will to be liberated, born after the making 
of the will and before the death of the testator, are not entitled to their 
freedom. — 
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Cause removed from the Court of Equity of Cumberland 
county. 

The bill was filed to obtain a construction upon the will of 
Solomon W. Nash. 

One of the questions presented to the Court is, whether the 
defendant John, who was born after the making of his father’s 
will, could take any thing by law, he not having been in any 
manner provided for in the said will. 

The clause of the will, upon which the next question arises, 
is as follows: | 

Item 6. “J further leave my negro slave woman Venice, 
to serve my daughters ten years from the time of my death, 
and after the expiration of that time, I desire her to be freed ; 
and if she wishes to remove to any free State, I wish her to 
be permitted to do so; and if she may be permitted to remain 
in Nerth Carolina, that she may enjoy all the privileges that 
can be, or may be, allowed by Jaw to slaves left by their mas- 
ters or mistresses to be freed. 

“The way I desire Venice to serve my daughters is, for 
her te be hired out for the term of ten years, and the pro- 
ceeds of the same to be equally divided amongst them.” 

At the time of the making of the will, the woman Venice 
had no child, but after that event she had two children, Jack 
and Festus. 

The executor enquires whether the woman Venice Is enti- 
tled to her freedom, and if so, upon what terms, and also, 
whether Jack and Festus, children of Venice, born after the 
making of the will, but previously to the death of the testa- 
tor, are entitled to be emancipated. 

The children of the testator, who are legatees in the will, 
and John, born as above stated, after the will was made, are 
made parties defendant, who answered, but their answers 
contained nothing affecting the questions treated of in the 
opinions of the Court. 


Banks and Troy, for the plaintiff. 
Strange and Baker, for the defendants. 
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Pearson, J. 1. The defendant Jobn, who was born after the 
making of the will, and before the death of the testator, is 
eiititled to a filial portion, according to the provisions of the 
statute. 

2. The slave Venice has her election either to leave the 
State and be thereby emancipated, or to remain here as aslave. 
As to this there will be an enquiry. 

8. Lhe two children of Venice born after the making of the 
will, and before the death of the testator, are slaves. There 
is no ground upon which they are entitled to their freedom. 
Before the death of the testator the will did not take effect; 
it was revocable and had no operation until that event. In 
Caffee v. Davis, 1 Jones’ Eq. ep. 1, commented on in Cro- 
martie Vv. Leobinson, 2 Jones’ Eq. Rep. 218, the child was 
born after the death of the testator. In Wooten v. Becton, 
8 Ire. Eg. Rep. 66, the child born after the making of the 
will, and befere the death of the testator, was held to be en- 
titled-to his freedom by force of the words “ together with all 
future essue and increase,” which had the effect of taking 
that case out of the well-settled general rule. Ilere, there 
are no such words. | 


Per Corian, Decree accordingly. 


J. P. REDDING, administrator, cum tes. ann. against 8S. A, L, ALLEN, 


and others. 


Where a testator bequeathed as follows: “I give to S. A. (his wife) all the 
negroes, of every description, that I have received through or by her, viz: 
B, C, D,” naming them and several others, and concluding the last with an’ 
at iso, : Sond all the undivided negroes of the estate of W. K,, also $312 tn 
cash, the amount for which TI (one of the negroes that came by his wife) 
was sold,” and died intestate as to all the rest of a large estate, tt was Held 
to have been the intention of the testator to pass the increase of the slaves 
of both classes, irrespective of the times of their birth. 


2. 
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Where two modes of description are used, and there is a descrepancy between 
them, that mode will be followed which is least liable to mistake. 

Where slaves given as above to a legatee, were hired out by the executor 
after the death of the testator, it was Held that the hires went to the legatee. 

Where a sum of money was given in lieu of one of the negroes that, before 
the will was made, had belonged to the former of the above classes, but 
sold by the testator, it was /Zeld that such sum of money should bear in- 
terest from the death of the testator. 


Cause removed from the Court of Equity of Beaufort county. 


This bill was filed to obtain the opinion of the Court of 
Equity upon several questions arising upon the will of Shad- 
rack P. Allen, which is as follows: “I give and bequeath to 
Sophonisba A. L. Allen, all the negroes, of every description, 
that I have received through or by her viz: Ben, Julius, Ma- 
tilda, Eve, Maria, Jin and her children, Juliet, Lettice, and 
William, &c., and also the undivided negroes of the estate of 
William Kennedy, deceased, also three hundred and twelve 
dollars in cash, the amount for which Horace was sold, to her 
and her heirs forever. In testimony whereof, I have set my 
hand and seal.” 

The bill sets forth that one of the above named negro wo- 
men Jin, had increase, viz., the boy Daniel, before the mak- 
ing of the will; that several of the women of the class received 
through or by Sophonisba A. L. Allen, who was testator’s wife, 
had increase, seven in number, after the execution of the will 
and before the testator’s death, and one after his death ; that 
several of the women of the class described as the undivided ne- 
groes of the estate of Wm. Kennedy, had increase, four in num- 
ber, after the execution of the will and after the division of the 
Kennedy property, but before the testator’s death, and one after 
his death ; that, besides these slaves, the testator owned other 
slaves, and real and personal estate, which he had acquired 
from other sources than the two above specified, of which no 
mention is made in his will. 

The plaintiff, who is the administrator with the will annexed, 
prays to be instructed by the Court: 

Whether the increase of the female slaves mentioned in the 
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first class as being derived from Mrs. Allen, born after the 
will was made, and before his death, pass to her by force of 
such bequest. And whether the one born after his death will 
thus pass. Also, whether Daniel, born before the making of 
the will, passes. 

Also, whether the increase of the women derived from the 
estate of William Kennedy, born after the making of the will, 
passes. And whether the one born after his death passes. 

Also, whether the pecuniary legacy bears interest, and from 
what time. 

Whether Mrs. Allen is entitled to the hires of the slaves of 
the original stocks, and whether to the hires of the increase of 
these stocks. 

Mrs. Allen had no issue; she and one sister of the testator, and 
the only daughter of a deceased sister, as next of kin of the 
testator, are made parties defendant, who answered, not con- 
testing the facts set forth in the, bill, and concurring in the 
prayer that the Court will instruct the administrator with the 
will annexed, as to their rights and his duties in the premises. 

The cause was set down for hearing on the bill and answers. 


No counsel appeared for the administrator in this Court. 

Donneti, for the next of kin. 

B. F. Moore and Shaw, appeared for the legatee, Mrs. Allen. 

Mr. Shaw's argument was as follows: The principal ques- 
tion arises upon reading the will of Dr. Allen, as to its pro- 
per construction and purport, and this is the enquiry in Nos. 
38, 4,5. The will is as follows, and its datei is the 21st March, 
1835: 

soa give and bequeath to Sophonisba A. L. Allen all the 
negroes of every description, that I have received through or 
by her, viz., Ben, Julius, Matilda, Maria, Eve, Jin and her chil- 
dren Juliet, Lettice, and William, &c., and also the undivided 
negroes of the estate of William Kennedy, deceased, also 
$312 in cash, the amount for which Horace was sold, to her 
and her heirs forever.” 

The facts are that Horace was one of his wife’s negroes ; 
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that the marriage of the testator was on the 22nd December, 
1829; that the negroes of Wim. Kennedy’s estate were divi- 
ded the 80th December, 1836, one year and nine months 
after the date of the will, and the negro William, a child of 
Jin, named in the will, was born after Dr. Allen had receiv- 
ed Jin into his possession. 

The female slave Jin had a boy child, named Daniel, born 
prior to the date of the will, and his name is not mentioned 
in it. 

Other female slaves, both those named in the will and 
those that were of the undivided negroes of Wm. ISennedy’s 
estate, had issue born between the date of the will and the 
death of the testator, and also issue born after h's death. 
Mrs. Allen claims to be entitled to the issue of all the slaves 
named in the will, and of those referred to as “ the undivided 
negroes,” without regard to the time of their births, and 
claims Daniel, the issue of Jin, born before the date of the 
will, though he is not mentioned in it, by name. 

The case shews that the testator having negroes, some of which 
he acquired by his marriage and some otherwise acquired, 
-made this instrument for the purpose of giving to his wife the 
negroes mentioned in it, so that they might be her’s after his 
death. In it he speaks of no other negroes except such as had 
been hers; in it he provides for no one else, and it is con- 
cerning her and such negroes as he had acquired by her, and 
no other kind of his property, that he speaks, throughout. 
Whatever feelings he might have had for them, he knew that 
as they were her family negroes, she had a feeling of stronger 
attachment for them than she had for the rest. 

The case also shews that he had no issue by the marriage. 
This instrument was under these circumstances and with such 
views made; in it there are found no terms of art, but simply 
the general and popular language that is used in familiar 
life. Itis by a consideration of this kind of language used 
by him on this occasion, to this sort of expressions, that 
the court are to look, and upon them they are mainly to ground 
their opinion as to what was his intention. The court does, 


be 
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in order to this, endeavor to place themselves in that position, 
which it appears to them that the writer ocenpied, and from 
which he looked upon the objects, at the time when he be- 
gan to deseribe them; beeanse they know that before he be- 
gan, he had some scheme or plan already conceived, and an 
intention to point out to others what that was. This is one 
mode of looking into IMs thoughts and views, in order to as- 
certain what was most likely to be, and what was, his Inten- 
tion. The state of his property, jis kindred, the relation m 
which he stood to fhe property and to te person pointed out 
for whom he scems to design a benefit, are circumstances 
tending to slow what was his state of mind, what his end and 
aim in penning dawn his wards. When popular expressions 
are found, no ereat stress is te be placed upon the several 
words that appear, as accurately indicating the thought or 
Intention of the writer; for, not acenracy o fexpression, but a 
general resemblance a. is all that In general can be ex- 
pected from such single expressions; but in case of such lan- 
gnage, the whole of the words used, or all taken together, 
will generally conduct the mind to the true intention of the 
writer, 

It is understood by her counsel that her claim to the issue 
of the female slaves is resisted, for some, or all, of the follow- 
ing reasons: ist. That it cannot, even from the first words 
found dn this instrument, be inferred that it was by the testa- 
tor intended that she should have more than such negrovs as 
he had reeeveed, and became cnabled to receive by the law, 
which, jure mari, gave him not the issue, but only their 
mothers, 

2nd. That by whatis ealled an enumeration of certain slaves, 
which occurs uext after these words, the previous words are 
narrowed down, and their function so limited and restricted 
that she is only entitled to such asare naned ; that all which 
he received is shown by what he has named; and named also 
in order to pass cach negro by lis or her name, to his lega- 
tee; and, therefore, that the issue do not go with their moth- 
ers to her, I likewise understand that tlis enumeration is to 
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be read without giving any effect to the characters, “ &e¢.,” 
found added after certain names ; and ifso, I have to say, as 
to this, that I cannot be expected to consent to a¢s being nar- 
rowed down, by dropping from it these characters, any 
more than I can, to the first words being narrowed down by 
dropping from ¢hem the word “ through,” so as to get rid of 
its sense. , 

In opposition to all these objections made against her claim, 
TY will endeavor to show that the scheme or plan of the testa- 
tor was this: That he separated froin the rest of his negroes 
those which were his wife’s family negroes, and of these 
latter, lie appears to have considered them to consist of two 
classes, viz., one class composed of such as he had reduced 
into his possession, even Iorace that he sold; and the other 
glass, such as he was entitled to reecive from the estate of her 
father; and that as such.classes, or, if not as such, then as one 
whole and entire class or stock, consisting of all his wife’s 
family negroes, he intended to dispose of them to her; and 
nothing less than the whole, as well the stock as the increase, 
will satisfy the words “all the negroes, of every description, 
that I have received through or by her ;” also that the words 
following these general ones, were not used by the testator 
for the purpose of narrowing these previous ones, nor at all to 
impair or restrict their function, but for another and different 
purpose, namely, to show in what sense he intended to apply 
these general words, and to guard against a misconception of 
his intention in using then. 

It is true, that immediately after the first general words, 
by which he had already pointed out that it is his wife’s fam- 
ily negroes that are the subject of the bequest, there occurs a 
videlecet, a. viz., and certain negroes are next described by 
their names, and at the end of the numbering, there is an et 
ectera (&c.) But to call this mere ist of names, without the 
&e., an enumeration, is a misnomer, but provided that the 
&c. were stricken out, then the naming each and every negro 
would constitute it such; but so long as these characters are 
apparent on the face of the instrument, they form a part of 
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it, aswell asthe names. The word enumeration, according to 
Dr. Johnson, is the act of reckoning singly, or counting over 
singly, certain things. According to Mr. Webster, it is the 
act of counting or telling a number, by naming each partic- 
ular article, or, anaccount of a number of things, in which men- 
tion is made of every particular article, and if the testator did 
attempt to do such an act, it appears by his using certain | 
names and also the et cetera (&e.,) that he considered that to 
make a complete enumeration of the negroes, to which he 
had previously referred, it was necessary to add the et cetera 
(&e.) to the names. If, however, to the naming, the et cetera 
be considered as added, and its signification be given to it 
along with the names, it may then be properly called an enu- 
meration. The characters, &c., have as certain a significa- 
tion as the characters v,i, z; the v,1i, z,is a contraction of 
the word videlicet, (in latin videre licet) and means, according 
to Dr. Johnson, “to wit,” “that is,” or “namely,” and according 
to Mr. Webster, it means “to wit,’ “namely.” The characters 
&,c, are a contraction of et ectera, which mean “ and oth- 
ers,” “and the rest,” “andso on;” and the latter, as here 
used, denote not other things, but other negroes, but if other 
things, then ‘of the same sort,” “ofthe likekind.” See 3 Ire. 
Eq. 86, Malcom and Gaul v. Purnell, the words “ other per- 
sons, Whom he cannot now specify,” added after naming cer- 
tain creditors, and the sums due them; and also as to the 
words “other things,” see Young v. Young, 3 Jones’ Iq. 
220. The words et cetera, mean things ejusdem speciel, or 
ejusdem modi, as found with the named negroes, “ with which 
they stand connected in that clause,” these words “are in- 
tended of like nature and species with those before specified,” 
and these characters also serve to show, that the testator ¢n- 
tended for her other negroes; as if he had said expressly, 
these named are but @ part, there are others. But even if 
there be, as above admitted, an enumeration, yet it is denied 
that such enumeration contains any evidenze that it was the 
testator’s intention to narrow down the meaning of his previ- 
ous general words, and without that did appear, the enumer- 
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ation simply, however complete, has no such effect as that. 

The next words that oceur are, “and also the undivided 
negroes of the estate of Wm. Itennedy, deceased,” which show 
the testator’s intention to give them to her, not as individuals, 
but as a stock, and as forming a part of what are included, or 
neant to be, in the previous general words. 

The next, and last words, refer to a sale, by him made, of 
Horace, one of his wife’s family negroes, and he says that 
having received by such sale $812, he gives that sum to her. 

I have to ask attention to these last and closing expressions 
in this instrament, and whether it does not appear therefrom, 
that it was the intention of the testator to give her as well the 
stock as every part and parcel of interest and profit derivable 
therefrom. Itseems that this, in connection with the fact 
that he was making a provision for her exclusively and against 
the claim of every relative, and not out of a part, but by giv- 
ing to her all of her family negroes, explains what he imeant 
by not only using the word “dy,” but the word “ through” 
her, can it be supposed that when he referred to the sale of 
Iforace and mentioned his price, and gives that to her, that 
he intended to make to her a pecuniary legacy, irrespective 
of the source from whence that money was by him received ? 
And does it not also appear that he intended that no one of 
the negroes, or the proceeds, income or profit, of any of them, 
should go to any one but her ¢ 

By his mentioning “the undivided negroes,” as it might 
be said that they did not come within the previous words, viz., 
“that he had received,” he says that they, too, furm a part of 
the bequest, and surely, they are not given as individuals, but as 
a class orstock, And last, he tells us that Horace’s price comes 
also within the meaning and scope of the first general words, 
as if he had said, though I did not get the negro’s price, jure 
mariti, yet, I received the price through my marriage with 
her. With respect to the boy Daniel, the child of Jin, who was 
born before the date of the will, and is not named therein, it © 
is probable that he knew she had a child lately born, but did 
not know or remember his name, and on that account added 
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the et cetera to the names; but, be that as it may, if as Is con- 
tended, the negroes given were intended to be given asa class 
or stock, then he jis included in the class name. The same 
remark is applicable to the issne of “the undivided negroes;” 
Champion and others ee parte, Busbee’s Eq. 247, 200. 

T understand that it is contended against her, that the words 
subsequent to the first general ones, show an intention of the 
testator to restrain the meaning of the first. To this, I an- 
swer, by asking where is the evidence of it? Does the clause 
wherein he recognizes the undivided negroes which he was 
thereafter to acquire the possession of, denote such an inten- 
tion? and does the last clause that refers to the sale of Mor- 
ace, and gives to her the price, show an intenuion to narrow 
them? Ifit be becanse the last words do inore clearly and 
certainly describe the subject of the bequest, aud thereby 
operate to restrain the generality of the first, then I ask 
whether the first words will not bear a comparison with the 
last in point of clearness and certainty, and that comparison 
be, on the whole, favorable to the first! It appears to me 
that so far from the last words showing more clearly his in- 
tent, they themselves do stand in need of explanation. from 
the first; that each mutually reflect Heht apen the other, and 
that the last words do in fact reecive as much from the first, 
as they do convey to the first; but the last do not, in any 
way, that [can perceive or conceive, restrain the effeet and 
function of the first. If there be any evidence of the last 
words, or any part or portion of them, showing, or tending to 
show, such vestruvnt, he that alleges it, should show wherein, 
as well as ifs nature, and the extent of it. 

3ut next Dsay, that from a consideration of one part, even 
of that of the words called the enumerating ones, it does ap- 
pear that the testator’s intention was to pass the issue, because 
the issue of one of the females, which issue was born after he 
had received them, and before the date of the will, to wit, 
Daniel, the child of Jin, is referred to by the &e., and an- 
other one of Jin’s issue, William, who wasalso born after the 
testator received Jin into his possession, is namedin the will; 
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and also by considering another part of the enumerating part, 
certain negroes are described, not singly, but as a class or 
stock; and it does, in fact, appear by consideration of the 
whole of the enumeration, that it was the intention of the tes- 
tator to give her the issue, and that such intention as fully 
appears from the subsequent ‘words, all taken together, as 
from the first general words. I will next present to the con- 
sideration of the Court several adjudged cases, that relate to 
the construction put upon such words as are found in this 
instrument, and unless [am mistaken in my inference, all of 
them resemble in certain respects, and some of them exactly, 
the ease before the Court. Ithink that the reasons and prin- 
ciples upon which their decision is professedly grounded, are 
applicable to this case; that they do show, that by certain 
forms of expression used by the testator, respecting the dispo- 
sition of a female, or female slaves, and upon a fair construc- 
tion of them, the issue may, and does, pass along with the 
mother; and that from such words and expressions used by 
the testator as are fond in this case, the Court has inferred 
an intention to pass the issue along with their mothers, and 
declared that such is their purport and effect. 

Ist. Long v. Long, 2 Mur. 19, general words. 

9nd. Cromartie v. Leobinson, 2 Jones’ Eq. 219, general words. 

8rd. Drake v. Merrill, 2 Jones’ Law, 368, general words. 

4th. Fagan v. Jones, 2 Dev. and Bat. Eq. 70, enumeration 
after general words. 

5th. Champion and others, e« parte, Busb. Eq. 247, enumer- 
ation after general words. 

6th. Caffee v, Davis, 1 Jones’ Eq. 8, and remarks of Parson, 
J., 2 Jones’ Eq. 221, intention by general words to pass issue. 

“th Joiner v. Joiner, 2 Jones’ Eq. 71, 74, intention by 
general words to pass issue. 8 Ire. Eq. 86, ‘other persons ;” 
3 Jones’ Eq. 220, “ other things.” 

I cite these adjudged cases, as authorities, becanse I think 
that in them, is to be found the fact, that from similar words, 
and such also as are exactly the same as here used, and used 
on like oceasions, it has been established that the courts are 
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to infer, and do infer, that he that used them, did intend to | 
pass the issue of slaves along with their mothers; that when 
their mothers are given as a class or stock, that thereby the 
issue are inferred to be also given. I cite them as containing 
evidence of a rude or duw governing such cases. If this be 
not the rule found to be applied in these cases, then there is, 
as yet, no fixed rule established to direct any that do employ 
such general words and phrases as these, in the use of them ; 
or, to show what they may expect will be the recognized ef- 
fect of their using them, when they come te be drawn into 
question before our judicial tribunals. 

Tth enquiry, with respect to the time from which interest 
is to. be computed upon a legacy. «A legacy In money, when 
no time is fixed for its payment, is payable at the testator’s 
death, and when there are no debts, the executor must pay 
iuterest on it from the death; 7 Ire. Eg. 127. It is payable 
from the time of demanding the legacy, after that legacy has 
become dne; 4 Ire. Eg. 195. When there are debts, interest 1s 
not to be charged agaenst the executor, until two years from 
the probate; 3 Ire. Eq. 9,15, LZester v. LLester. 

6th enquiry, with respect to the hires and profits and the 
expenses of the slaves. The hires or profits of such slaves as 
are given to a legateec, go with the principal, 1. ¢., the slaves 
which are the subject of the gitt to her; so also the losses and 
expenses paid for such as are given to her, must be allowed to 
the adiministrator against her; 6 Ire. Eq. 416. The issue of 
slaves born after testator’s death, go to the legatee of their 
mother; 8 Ire. Eq., Wooten v. Beeton. 

Ist aud 2nd enquiry. With respect to the Ist and 2nd en- 
quiries made by the bill of complaint, they are answered as 
to the negroes and other property, inclading bank, plank road 
and gold-mine stock, by Revised Code, ch. 118, sec. 18, and 
ch. 64, sec. 1 (8), and ch. 26, see. 31, 5 Tre Rep. 186; and 
in this case the widow is entitled to one half of the undispos- 
ed of surplus, and the residue goes equally to the uext of kin. 


Prarson, J. Every one who reads the testament submit- 
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ted to us for construction will, at the first blush, be struck 
with its singularity in this: it has but one clause; no ex- 
ecutor is appointed; it disposes of but one class of the tes- 
tator’s property, to wit, that which he acquired gure marite, 
and there is an intention to die intestate as to the other class, 
to wit, that which he acquired by his own exertions. These 
circumstances foree upon the mind the conviction that it was 
the testator’s intention to give back to lis wife all that he got 
by her. Whether this was in pursuance of an ante-nuptial 
agreement, or because of the wife’s importunity, or because 
of a sudden freak of temper, excited by a “falling out” or 
quarrel of the parties, it is unnecessary to enquire. .No mat- 
ter what may have eansed it, the fact is apparent on the face 
of the paper. 

So the case falls within the principle established by Jessup 
v. Jessup, Busb. Eq. 180; Cromartie v. Leobinson, 2 Jones’ 
Eg. 219, and many others. 

It is clear that the issue or increase of the slaves acquired 
from the estate of Willian Kennedy, pass under the general 
words, without reference to the time of their birth. 

It is equally clear that the issue or increase of the slaves 
which the testator, at the writing of his will, had reduced into 
possession jure mariti, also pass under the general words, 
without reference to the time of their birth, unless the enn- 
meration has the effect of restricting the meaning of these 
words. | 

When two modes of description are used, and there isa 
discrepancy, that is to be followed, in respect to which there 
is the least Hability to mistake. This rule is well settled. 
Carter v. Lowe, 2 Jones’ Eq. 879, ainong others, furnishes a 
striking instance; the testator had loaned to his sen Zhorn- 
ton several slaves, to wit, “ Luey” and others; he had also 
loaned to lis son Archer several slaves, to wit, “ Sylvia” and 
others; by his will he gives to Thornton the following slaves, 
to wit, Sylvia and others, naming them, being the negroes L 
louned him some years since ; and he gave to Archer the fol- 
lowing slaves, to wit, ‘ Lucy, &e.,” (naming them) being the 
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negroes I loaned him some years since. This enumeration 
exactly reversed the thing, so there was a discrepancy be- 
tween the mode of description by the enumeration, and the 
other mode by reference to the prior loans, and it was held 
that the latter description was to be followed, because in re- 
spect to it there could be no mistake; whereas, he might have 
forgotten which family of negroes he had given to the one, 
and which to the other, and so made a mistake in attempting 
to name them; “but he could not have forgotten the fact of 
the previous gifts.” 

Apply the principle to our case; there can be no mistake in 
the description, “all the negroes of every description that I 
received through or by her,i. ¢., that I acquired jure marité ;” 
but the attempt at enumeration is Hableto mistake. Suppose 
it had omitted one of the old negroes, surely that negro would, 
nevertheless, pass under the general description.- So, if it 
had omitted a child born before the writing of the will, (which 
is admitted to be the fact in regard to one of them,) certainly 
that child will pass. The same principle applies to a child 
born atter the writing of the will, for it falls under the gener- 
al words, and is included in zie class intended to be given; in 
fact, it was impossible to include that in the particular de- 
scription, which accounts for the “ &e.” at the end of the 
enumeration, whereby it is left open to take in others of the 
same class that were not named, 

This conclusion is confirmed by the further fact, that in re- 
gard to the negroes of the estate of William Ivennedy, the 
children born between the writing of the will and the death 
of the testator, pass under the bequest; and no reason can be 
suggested why he intended to make it otherwise as to the 
negroes that he had before reduced into possession, especially 
in face of the fact, that he adheres so strictly to his intention 
to give to his wife all that he had acquired jure imaraiz, as to 
direct the price of one of the class that he had sold, to be paid 
to her in cash. 

We think it is clear that Mrs. Allen is entitled to the hires 
of the slaves from the date of the death of her husband, and 
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on the same principle she is entitled to énterest upon $312, 
directed to be paid in cash; the principal standing for the 
negro he had sold and the interest for his hire. 


Per Curiam, There will be a decree declaring the rights 
of the defendant, Mrs. Allen, accord- 
ing to this opinion. 


A. W. CLAYTON against A. J. GLOVER. 


A court of equity has power to set aside a sale made under its order, as well 
at the instance of the purchaser, as of the owner of the property. 

Where the Judge in the Court below refused to set aside a sale because of a 
mistaken idea that his discretion was controlled by a principle of law which 
had no application, it was Z/eld an appeal would lie to this Court, and that 
the question should be sent back to the Court below, that it may be again 
considered by the Court, and his discretion fairly exercised. 


Apprax from a deeree made by his Ilonor, Judge CaLpwext, 
at the Court of Equity of Chowan Fall Term, 1857. 

The plaintiff, by his guardian, had filed his petition at the 
Spring Term of the poe for tie sale of a slave named AlI- 
fred. At the Fall Term, 1857, the clerk and master made. 
the following report: “ in this case the undersigned reports, 
that he exposed the slave Alfred to sale, at the court-house 
door, in the town of Edenton, on the 3rd Monday in June, 
1857, on a credit of six and twelve months, with interest from 
date, after deducting $75 in cash to pay costs; having first 
duly advertised according to an order of this Court, at Spring 
Term, 1857, at which time and place, appeared Andrew Jd. 
Glover, and bid for the said slave $1000, which is the full 
value of said slave.” 

“ At the time of the sale, and in the hearing of all persons 
present, the undersigned made known, that there was a de- 
fect in each of the said slave’s eyes, and called up the said 
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slave so near the stand, that all persons present could see the 
said defect, which was patent.” 

“ After that declaration and the sale, the said Glover took 
possession of the said slave, but refused to comply with the 
terms of the sale on account of said defects.” 

“The undersigned has not since exercised any control over 
the said slave, nor has the guardian, on whose petition he was 
sold. Said Glover still refuses to comply with the terms of 
the sale.” | 

At this Court, (Fall Term, 1857,) the purchaser, Glover, 
appeared and filed the following affidavits of himself and Ed- 
ward Warren and Thomas Gregory, upon which he based a 
motion to have the sale of the slave Alfred set aside, viz: 

cA. J. Glover maketh oath, that he was not present when 
the condition of the said slaves’ eyes was made known by the 
clerk and master, that hesaw the white spotsin the eyes, but 
thought the said slave had glass-eyes, which is a sure sign of 
permanent vision; that he afterwards consulted a physician, 
who, on an examination, informed him that the eyes were 
defective, and that the said slave might go blind immedi- 
ately.” 

“Edward Warren being duly sworn, maketh oath that he 
is a physician, and that at the request of A. J. Glover, he ex- 
amined the eyes of the slave Alfred, and found them defec- 
tive; that there was a white spot upon each eye, produced by 
disease, which may increase and finally destroy the sight of 
the said slave.” 

“Thomas Gregory maketh oath, that he considers the said’ 
slave worth about $500, with his eyes defective.” 

His Honor, after hearing the report of the clerk and mas- 
ter, and the affidavit of A. J. Glover, and the depositions of 
the witnesses, decreed as follows: “That inasmuch as there is 
no warranty of soundness in the sale, by a clerk and master 
in equity, that the sale and report be, in all respects, confirm- 
ed, and that the said A. J. Gloverdo comply with the terms 
of sale.” From which decree Glover appealed. 
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No counsel for plaintiff, 
fleath, for defendant. 


Barriz, J. Tad his Honor, after hearing the report of the 
clerk and master, and the affidavits produced by the pur- 
chaser, refused to set aside the sale, upon the ground that the 
purchaser had shown no sufficient cause for relict, there might 
have been a question, whether upon an appeal, we could re- 
view his decision; but he declined to grant relief upon anoth- 
er ground, to wit, a want of authority ; assigning as a reason, 
that there was no warranty of soundness in the sale of aslave 
by a clerk and master in equity. This was putting the case 
upon a question of law, and not of fact, and we, therefore, 
think an appeal lies from his order or deeree. See Lreeman 
vy, Morris, Bush. Rep. 287, and the cases therein referred to. 

The Court of Equity has, undoubtedly, the power to set 
aside a judicial sale, made in pursuance of its order, when- 
ever the owner of the property, or those who act for him, can 
show that the price bid is inadequate, and it wonld seem that 
in fairness, the court ought to have the corresponding power to 
relieve the purchaser, whenever, from frand and mistake, he 
has bid too much for the property; and such, from the an- 
thorities, we find to be the ease. In Morehead v. Lrederich, 
(stated in Sug. on Ven. and Pur. page 80, and in the App. 
No. 10, of the Aim. from 9th London Ed.) the purchaser was 
relieved from his purchase, on the ground of mistake; and 
in Note 8, to 2 Dan. Ch. Prac. 1515, (Am. Ed.) we find that 
similar relief has been granted by courts of Chancery of sev- 
eral of our sister States. The sale being made under its an- 
thority, the court will see that Justice shall be done to both 
vendor and purchaser, upon the fairest principles of equity 
and good conscience. | 

Believing that his Honor erred, in supposing that he had 
no power to interpose in favor of the purchaser, his interlo- 
cutory order must be reversed, and this opinion certified to 
the Court below. 


Prr Conriam, Decree accordingly. 
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WILLIAM IF. NEWELL, edministrator, and others, against DEMPSEY 
TAYLOR and others. 


A deed made in 1835, conveying a slave to aman and one’s wife “ during their 
joint life-time and no longer,” passes the entire interest in the slave, notwith- 
standing the attempted restriction. | 

Note. The Revised Code, ch. 87, sec, 21, varies from the Rev. Stat. ch. 87, 
sec, 22, and would require, on a deed made since the latter went into effect,'a 
different construction from that given in this case. 


APPEAL from an interlocutory order made by the Court of 
Equity of New-Hanover county, at the Spring Term, 1857, 
his Honor Judge Person presiding. 

The bill, in this case, was filed by the plaintiffs, as legatees 
in remainder under the last will and testament of Theophilus 
Swinson, who died in the year 1835. By tlus will, a certain 
female slave named Satira, and her future increase, were be- 
queathed to Dempsey Taylor and his wife Sarah, for their joint 
lives, and after their deaths, to the plaintifls. The bill alleged 
that the defendant Taylor had sold several of the slaves thus 
bequeathed, and that they had been removed by the purchaser 
beyond the limits of the State, and that he threatened to sell 
the remainder of them, and that there was.a strong probability 
that these, also, would be removed out of the State. The 
prayer was for a sequestration as to these remaining slaves, 
and for general relief. Merriman, the purchaser of Satira and 
her children, was made a party defendant. 

Under this bill, a writ of sequestration was ordered in 
vacation, and two of the children of Satira, Jerry and Jim, 
remaining in the hands of the defendant Taylor, were seized 
by virtue of this writ, and were so. held at the coming in of 
the answers. 

The defendants, in their answer, admitted the bequest as set 
forth in the plaintiffs’ bill, but alleged, in bar of the plaintiff's 
equity, that, previously to the making of the will in question, 
to wit, on the 14th day of January, 1835, the said Theophilus, 
by a deed in writing, preperly executed, passed the absolute 
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right in the said slave Satira and her increase, to the defendant 
Taylor, so that the plaintiffs had no right, title or estate, pres- 
ent, or in remainder, in the said woman Satira, or any of her 
increase, which said deed is &s follows: ‘“ Know all men by 
these presents, that I, Theophilus Swinson, of the county and 
State aforesaid, have given, granted, sold and delivered to 
Dempsey Taylor and Sarah Taylor, his wife, one certain negro 
girl named Satira, now about the age of ten years, for, and in 
consideration of, the sum of two hundred and fifty dollars, 
for and during the natural life-time of them, the said Demp- 
sey and Sarah Taylor, and ro longer. In testimony whereof, 
&e.” 

Upon the coming in of this answer, the defendant moved 
for the removal of the sequestration, and the restoration of the 
slaves held under it; which motion was refused by his Honor, 
and the sequestration ordered to be continued. From which 
order the defendants prayed and obtained an appeal to this 
Court. 


Troy, for the plaintiffs. 
W. A. Wright, for the defendants. 


Barrie, J. The case turns upon the effect which the act 
of 1823, 1 Rev. Stat. ch. 87, sec. 22, has upon the deed by 
which Theophilus Swinson, under whom the plaintiff claims, 
conveyed the slave Satira, to the defendant Dempsey Taylor 
and his wife, for life. This deed bears date 14th of January, 
1835, and it is admitted that unless the act above referred to 
gives it a different effect, it conveys an absolute interest in the 
said slaves, to Taylor and wife, notwithstanding the attempted 
restriction of the estate in her to them for life, and no longer. 
The words of the act are that “every limitation, by deed or 
writing, of a slave or slaves, which limitation, if contained in 
a last will and testament, would be good and effectual as an 
executory devise or bequest, shall be, and is, hereby declared 
to be a good and effectual limitation in remainder of such 
slave or slaves, and any limitation made or reserved to the 
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grantor, vendor, or donor, in any such deed, or writing, of a 
slave or slaves, shall be good and effectual inlaw. Provided 
such limitation, had it been made to another person, would be 
good and effectual according to the preceding clause.” It is 
manifest that the present case does not come within the letter 
of the act, and it wonld be too strained a construction to hold 
it to be within the spirit and intent of it. The particular 
mischief which the legislators had in view, and which they 
intended to remedy was, that a hmitation, by deed, of a re- 
mainder in slaves, or any other chattel property, after a life 
estate granted, was void; the rule of the common law being 
that the grantee for life took the whole interest in such slaves, 
or other personal property. A similar limitation of a remain- 
der contained in a will, was held to be good as an executory 
devise, and the like doctrine was applied to limitations by the 
way of trust. But, in a deed at common law, so strong was 
the rule that there could not be a limitation of a remainder 
in personal chattels after a life estate granted therein, that it 
was held, that if slaves, or other chattels, were given or grant- 
ed absolutely, but with a reservation of a life estate to the 
donor or grantor, the limitation was void, because the resery- 
ed life estate absorbed the whole interest. This doctrine was 
clearly settled in this State by the cases of Llack v. Leatty, 
2 Murph. Rep. 240, Graham v. Graham, 2 Wawk’s Nep. 
322, Foseue v. Foscue, 8 Hawk’s Rep. 538, and Sutton v. 
Hallowell, 2 Dev. Rep. 185, and it was found so often to dis- 
appoint the intention of parents in making gifts of slaves to 
their children, reserving an estate for life to themselves, or 
gifts to their daughters for life, with limitations over to the 
children of such daughters, that the Legislature passed the 
act of 18238, above referred to, to prevent such mischief for the 
future. 

The terms of the act clearly embrace all such cases, but in 
no fair sense can they be applied to a case like the present, 
where there is no limitation over after a remainder for hfe, 
or reservation of a life estate in the grantor after a conveyance 
of the absolute interestin the slave. The case before us, then, 
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must be governed by the rules of the common law, which 
make this grant of the life estate in the slave the grant of the 
absolute interest in her. 

It may not be improper to remark that the Revised Code, 
chapter 87, section 21, varies from the Revised Statutes, and 
that, according to the terms therein used, the grant of a life 
estate only in slaves, in a deed executed. since the Code went 
into operation, would not convey the absolute estate in such 
slaves, but would carry only a life estate to the grantee, leav- 
ing a reversionary interest in the grantor. 

The result of our opinion being that the plaintifis have no 
interest in the slaves in controversy, the interlocutory order 
to continue the sequestration of the slaves must be reversed, 
and this must be certified to the Court below. 


Per Curiam, | Decree accordingly. 


WILLIAM 8. DEVANE, Adm'r. of PORTER R. MOORE, against WIL- 
LIAM S. LARKINS, Ev’r., and others, : 


It is a well known rule of construction, that if the expressions in a will be 
ambiguous, and the intention doubtful, the court leans in favor of holding 
a legacy to be vested rather than contingent. | 

A bequest “that all the balance of my property shall go to the benefit and 
support of my beloved wife and children during my wife’s widowhood and 
the minority of my children, but should my wife marry again, she shall 
receive her distributive or child’s part of my estate, and should any of my 
children attain the age of twenty-one, then such child or children, shall 
receive his distributive share, it being equally divided among my a and 
children,” was ZHeld to be a vested interest in each of the legatees from the 
death of the testator. 


Cause removed from the Court of Equity of the county of 
New Hanover. 

The bill was filed for the recovery of a legacy arising to 
the plaintiff’s intestate, under the will of Benjamin C. Moore, 
and it was admitted on both sides that the plaintiff’s right to 
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recover depended on the construction that might be given to 
the will. After giving several slaves to a daughter, Mary D. 
Moore, the willis as follows: Item 31d. “It is my will and 
desire, that all the balance of my property, both real and per- 
sonal, shall go to the benefit and support of my beloved wite, 
Mary J. Moore, and my other children, Margaret A. Moore, 
Harriet D. Moore and Porter It. Moore, during my wife’s 
widowhood and the minority of said children; but should my 
wife marry again, it is my will that she shall receive her dis- 
tributive share or child's part out of my estate; and should 
any of my children, named in the clause, live to attdin to the 
age of twenty-one years, then such child or children shall, 
upon reaching said age, receive his, her or their distributive 
share or shares, it being equally divided among my wife and 
three last children named; and at the death of my wife, it is 
my will and desire, that my first named child, Mary D. De- 
vane, shall have her distributive share or draw cof my real 
estate, her and her lawful heirs.” 

Porter R. Moore, the legatee named in this clause, died 
before he reached the age of twenty-one and during the 
widowhood of his mother, Mary J., and the plaintiff admin- 
istered on his estate. After the death of Porter R. Moore, 
the widow, Mary J., intermarried with Joel Ilines, and it is 
contended that on the happening of that event, the estate be- 
came divisible, and his intestate was entitled to draw his 
legacy 3 that his lezacy was vested in the legatee, and only 
the time of enjoyment was postponed. 7 

The defendants demurred to the bill, generally, for the want 
of equity. 

The cause was set down for argument on the bill and de- 
murrer, and sent to this Court by consent. 


E.G. Taywood and Fouwle, for plaintiff. 
Strange and Hlowze, tor defendants. 


Barrie, J. The only question in the case is, whether the 
plaintiff ’s intestate, Porter R. Moore, took a vested or a con- 
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tingent interest in the residue of the personal property be- 
queathed to him and others in that clanse of his father’s will. 
In support of the demurrer, the counsel for the defendants, 
contend that the share given to the testater’s widow was 
clearly contingent, and argne from that the contingeney of 
the shares limited to the children. The counsel for the plain- 
tiff insist, on the contrary, that the part bequeathed to the 
widow was not contingent; but if it were, it did not follow, as 
a necessary consequence, that the parts given to the children, 
respectively, were also contingent. We agree with the plain- 
tiff’s counsel, that the respective shares of the widow and 
children, mentioned in the above-mentioned clause, were all 
vested immediately npon the death of the testator, and that 
upon a fair construction of the will, the contingency therein 
mentioned, applied only to the time when each should take 
his or her share out of the common stock. 

It is a well known rule of construction, that if the expres- 
sions in a will be ainbiguons, and the intention doubtful, the 
Court leans in favor of holding a legacy to be vested rather 
than contingent; Stwarg v. Bruor, 6 Ves. Jr. 5225 Litwell 
v. Bernard, Ibid. 622. We hardly deem it necessary to call 
in aid this rule, in endeavoring to carry out the wishes of the 
testator in the present will. Ile elearly gives the fund im- 
mediately for the benefit and support of his widow and three 
of his children. They are to have it in common until certain 
events shall happen, which would make partition necessary. 
The widow might marry, or the children might, one after an- 
other, come of age, and then she or he “shall receive” her or 
his distributive share. The very terms used, “shall receive,” 
plainly imply that they respectively had vested interests in 
the property before thattime. This constrnetion is, we think, 
the only fair one which can be put upon the words of the 
will, without reference to the authority of adjudicated cases 5 
but if any snch aid were needed, it may be fonnd in several 
cases heretofore deeided in this Conrt. 

In the easo of Johnson v. Baker, 3 Murp. Rep. 318, the tes- 
tator bequeathed as follows; “I give and bequeath to my 
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said wife, all the property I received with her, to her and her 
executors and administrators; and the rest of my estate, I 
also give her, till my son comes of lawful age, when I will 
that the same shall belong to him, and in the mean time, itis 
my will and desire, that he be maintained and educated ata 
reasonable expense out of my estate, in proportion to the 
value of all my property and its general profits and income.” 

The widow died, leaving her son surviving, and then he 
died ender the age of twenty-one years. The question was 
whether the legacy was vested of contingent upon the son's 
arriving at full age. The Court held that the legacy became 
vested immediately upon the death of the testator, and that the 
words “ till his son should come to lawful age, when the proper- 
ty should belong to him,” did not import a contingency, but 
only denoted the time when the remainder, limited by the 
will, was to vest in possession, the bequest being considered 
as made subject to the intermediate estate created out of it, 
and made an exception to it. 

In Clancy v. Dickey, 2 Hawks’ Rep. 498, the will, upon 
which the question arose, contained the following clause: 
“Tt is my will and desire, that my negroes should be kept 
together until my children arrive to full age, or marry, and 
then to be divided between my beloved wife and children, 
share and share alike, equally,” and “itis my will and de- 
sire, that whenever any of my children arrives at full age, or 
marries, that his, or her, share of my estate be delivered to 
him, or her, immediately.” The Conrt held the legacy to 
the children to be vested during their minority, and not to 
depend upon their arriving at full age. 

The case of Guyther v, Taylor, 3 Ire. Eq. Rep. 823, is an 
instructive one. A testator, among other bequests, made the 
following: “Itis my will, that my negroes and stock be kept 
on the plantation whereon I live, until my son Kinchen at- 
tains the age of twenty-one years. Item. I give to my son 
Joshua, $1000, to be raised from the farm. Item. I give and 
bequeath to my three daughters, Maria A. Guyther, Harriet 
Jane Taylor and Charity D. Taylor, and my son Kinchen, 
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to be equally divided between them, my negroes, when my 
son Kinchen arrives to the age of twenty-one years. Item. It 
is my will that the residue of my estate, of every description, 
belong to my son Ixinchen Taylor.” Iturrin, OG, J., in deliv- 
ering the opinion of the Court said, that in respect to gifts of 
personal estate by will, the law is, that the word “ when,” Is 
a word of condition, and imports that the time when the leg- 
atee is to reecive the bounty is of the essenee of the donation, 
unless there be some expression to explain it or some provi- 
sion of the context to control it.” IIe then went on to state 
that a direction in the will, making a disposition of the pro- 
perty until the time specified, is such a provision as will con- 
trol the general rule. So also the expression in’ the will * to 
be equally divided between them,” is equivalent to the ex- 
pression “ payable,” or “to be paid,” in explaining the word 
“when,” or any other word of condition. The opinion con- 
eluded, by declaring that the son and three daughters took 
vested and equal interests, under the clause in which was 
contained the bequest of the negroes. 

The rules established by these cases, appear to be decisive 
of the present, and the only case which seems to be in oppo- 
sition to these rules, is that of Anderson v. /elton, 1 Tre. Eq. 

Rep. 55, cited and relied upon by the defendants’ counsel, 
There, the testator, after giving his manor plantation to his 
son, and two other plantations to his four daughters, and pro- 
viding that all his lands should be rented, and his negroes 
hired out until his youngest daughter became fifteen years 
old, and that his children should be educated and boarded 
out of the estate, proceeded as follows: “I likewise will, that 
at the time my youngest daughter, Sarah Thatch, arrives to 
the age of fifteen years, all my negroes, money and perisha- 
ble estate, shall be divided between all my children. In case 
any of my children should be married before Sarah Thatch 
arrives at fifteen years of age, then my will is, that his or 
her board shall be stopped, and no further charge be paid for 
him or her until Sarah Thatch arrives to fifteen, when he or 
she shall receive his or her proportional part.” The Court 


DECEMBER TERM, 1867. 382 


Devane yv. Larkins. 


a Yt 


decided that the legacies to the children were not vested, but 
contingent upon their living to the period when the testator’s 
youngest danghter shonld arrive to the age of fifteen years, 
or in case of her death, to the time when she would have ar- 
rived at that age, had she lived, and that only those of the 
children who were alive at that period, could take. Upon 
examining the case, it will be seen that the main ground upon 
which it was put, was, “that there were no words of gift of 
the personalty, except by inference from the direction. to di- 
vide, and as to the period of division, and consequently of 
gift, the will uses terins of strict condition, ‘at the time my 
daughter Sarah arrives at fifteen,’ and ‘when he or she shall 
receive,” &e, The Court also remarked, that the interme- 
diate profits were not given to the children as distinet from 
the capital, nor for the purpose of maintenance; that the 
maintenance was merely a charge, which might consume the 
profits, or it might greatly exceed it, and in that case, the 
capital must supply the deficiency; that besides, the main- 
tenance was to cease upon the marriage of a child before the 
division. The Court, therefore, said, “The provision for main- 
tenance, will not bring the case within that exception to the 
general principle, which is founded on a gitt of the interme- 
diate interest or profit, to the same legatee, to whom the fu- 
ture legacy of the capital is given. That does not apply, if 
the maintenance is not to absorb the whole amount of profits, 
or if it be not restricted to that as the only fund; Pulsford v. 
Hunter, 3 Bro. Ch. Ca. 416; LZlanson v. Graham, 6 Ves. Jr., 
249; 1 Rop. on Leg. 497.” 

Thus explained, the case is not at all inconsistent with the 
others to which we have referred, and presents no obstacle in 
the way of our conclusion, that, in the present case, the legacy 
to the widow and children became vested in them, as tenants 
in common, immediately upon the death of the testator. 

‘The demurrer must be overruled with costs, and the cause 
must be remitted to the Court below, in order that the de- 
fendants ay put in answers. 

Per Curiay, Decree accordingly. 
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WILLIAM FAIRLY against ARCHIBALD PRIEST and others. 


Where a testator by his will gave property to a son and three danghiters, with 
a provision that, on the death of either of them intestate, or without hes o/ 
his or her body, his or her share should go over, it was Z/eld that the inten- 
tion was not that it should go over on the death of the mother of an ille- 
gitimate child, but that the latter was entitled to his mother’s share. 


CavsE transferred from the Court of Equity of Richmond 
county. 

This cause was before the Court, December Term, 1856, 
ante, 21. 

The bill alleges that the plaintiff is the illegitimate son of 
Flora Priest, who afterwards intermarried with Daniel Lytch ; 
that Angus Priest, her father, devised and bequeathed as 
follows: 

“ First, I give and bequeath to my son, Archibald Priest, 
all my lands with their improvements, reserving the right and 
privilege to my daughters, Flora Priest, Elizabeth Priest and 
Sarah Priest, to remain in the oceupancy of the said land in 
common with my son Archibald, as long as they or any of 
them remain unmarried.” 

“Toive and bequeath to my danghter Sarah Priest, my 
negro boy Tom; and to my daughter I’lora Priest, my negro 
boy Wilson; and to my daughter Elizabeth Priest, my negro 
boy Allen; and my will and desire is, that my negro woman 
Sylvia remain on the plantation as the common property of 
my son Archibald Priest and his three first inentioned sisters, 
as long as any of them remain unmarried here; and should 
they all,atany time, marry or leave the place, then to be equally 
divided between them; and in regard to the future increase 
of my negro woman Sylvia, my desire is that her first child 
be given equally to my three grand-children, Daniel Snead, 
Anna Snead and Mary Snead ; that her second child be given 
to my daughter Sarah, and all her future children belong 
equally tomy son Archibald and his three sisters, Flora, Eliza- 
beth and Sarah. My will and desire is that the whole of my 
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stock, not already mentioned, of horses, cattle, hogs and sheep, 
houschold furniture and the goods and chattels which I pos- 
sess, shall be owned and possessed by my three first named 
daughters and my son Archibald Priest, in common, except 
one cow aud calf, which I direct to be given to my grand-son, 
William Fairley ; and should my son Archibald Priest, or 
either of my three first-named danghters, die intestate, or 
without heirs of their own body, the estate of the deceased 
person or persons to be inherited by the surviving ones of 
them alone, or their legitimate heirs.” 

Previously to the intermarriage of the said Daniel Lytch 
and Flora Priest, they entered into a marriage contract, by 
which all the property which she had received or might re- 
ceive from her father’s estate, was conveyed to Archibald 
Vriest, as trustee, for the sole and separate use of the said 
Vlora for her life, and after her death to “ descend to, and be 
enjoyed by, the heirs of the said Flora, in the same manner 
as if she had remained single and uninarried.” 

The said Archibald accepted the trust and had this deed 
duly authenticated. 

Elizabeth Priest died intestate in the year 1853, whereby 
her interest vested in her brother Archibald, and her two sis- 
ters, Flora and Sarah. Shortly after the death of Elizabeth, 
Flora died intestate, leaving her brother Archibald and her 
sister Sarah and the plaintiff, William Fanley, illegitimate 
child of Flora, her surviving. 

Besides the two children bequeathed to the Sneads and to 
Sarah, the woman Sylvia had six others, which went into the 
possession of Archibald Priest, and he claims the same as be- 
longing to himself and his sister Sarah in absolute right, and 
refused, on demand, to account with the plaintiff for Flora’s 
share. 

Archibald Priest, Sarah Priest, Daniel Lytch, the husband 
of Flora, and the administrator of Elizabeth, were made parties 
defendant, and judement, pro contesso, was taken as to Daniel 
Lytch, the administrator of Elizabeth. 

The plaintiff, having administered on the estate of his mother, 
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claimed the property in question in that capacity; likewise, 
in his own right, under the provisions of the deed between 
Daniel Lytcl and his mother, the said Flora. The prayer was 
for an account and for general relief. 

The cause came to this Court formerly upon demurrer, 
which was over-ruled, ante 21, and was remanded to the 
Court below. 

The answers of the defendants, disclosed no fact varying the 
above statement of the case. It was set down on bill and an- 
swer. The only question was as to William Fairley’s right to 
succeed to the property of lis mother, the said Ilora. 


Kelly and Banks, for the plaintiff. 
Troy, for the defendants, 


Barrier, J. When this case was before us on a demurrer 
at December Term, 1856, (see ante 21,) it was held that the 
plaintiff was entitled to the share which accrued to the mother 
as one of the survivors upon the death of Ehzabeth Priest, 
intestate and without issue. The question whetber the plain- 
tiff is entitled to the original share given to his mother by her 
father’s will, and which was there said would be an interesting 
question of construction, is now presented to us by the plead- 
ings which followed the over-ruling of the demurrer. 

Upon a fair construetion of the will of Angus Priest, and 
the operation of the 4th section of the 64th chapter of the Rev. 
Statutes, (see also Rev. Code, ch. 64, sec. 5,) we are satished 
that the plaintiff’s claim to the original share of his mother, 
is as well founded as it is to her accrued share. 

The property given by the will to the testator’s son and 
three daughters, is given to them absolutely, but with an 
executory bequest over to the survivors upon the death of 
either, intestate and without heirs of his or her own body. 
The expression without heirs of their own body, manifestly 
ineans without issue or children. Now, it is clear that, if the 
plaintiff had been legitimate, his mother’s portion wonld not 
lave been subject to the limitation over to the surviving 
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brother and sister, but would have remained her absolute 
property, and, of course, would have devolved upon her per- 
sonal representative, and then have gone to the plaintiff as her 
next of kin. But, being illegitimate, he could not at common 
law have been regarded as the heir of her body, that is, her 
issue or child, and she would have been deemed to have died 
without any such heir, issue, or child. 

This rule of the common law has been altered by the section 
and chapter of the Rev. Statutes, to which we have referred, 
and which was taken from the act of 1799, (ch. 522, of the 
Rey. Code of 1820.) The effect of that act has been to legiti- 
mate the plaintiffas to his mother, and to make him, in law, 
the heir of her own body, or her issue or child. See A¢m- 
brough v. Davis, 1 Dev. Eq. 71; Coor vy. Starling, 1 Jones’ 
Eq. Rep. 248. This operation of the law seems to be in ac- 
cordance with the intention of the testator, who, in his will, 
recognizes the plaintiff as his grand-son, and after using the 
words “without heirs of their own body,” in connection with the 
death of one or more of the legatees, limits the property to 
the “surviving ones of them alone, or their legitimate heirs.” 
He thus seems to have understood the meaning of the term 
“legitimate,” and if the plaintitt’s mother had died before, 
instead of after her sister Elizabeth, it might have excluded him 
from the succession to the share of the said Elizabeth, limited 
to his mother, or her “legitimate heir.” 

The ante-nuptial marriage settlement made between the 
plaintiff’s mother and her husband, Daniel Lyich, had the 
effect to secure the property in question to her sole and sepa- 
rate use, and he sets up no claim to it; the consequence is that 
the plaintiff, as the administrator of his mother, is entitled to 
the said property, and to all the necessary accounts from the 
parties who have the possession of it; and a decree to that 
effect may be drawn, and the cause will be retained for fur- 
ther directions upon the coming in of the report. 


Per Curiay, Decree accordingly. 
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THOMAS S. EVANS AND HENRY 8. EVANS against DUNCAN 
KING AND SARAH J. HOLMES. 


The fact that it is unusual for a man to make a trust in favor of a child, which 
his wife may have by another husband, will not, of dse/f, justify a court to 
depart from the ordinary meaning of terms used in a deed. 

The declaration of an executed trust of land, will have exactly the same con- 
struction as if it had been a conveyance of the legal estate; such a decla- 
ration, therefore, that does not contain words of inheritance, passes only 
an estate for life. 


Tus was a cause removed from the Court Equity of Bladen 
county. 

James ITolmes, on the 22d of February, 1847, executed to 
defendant Duncan ling a deed of trust, conveying to him 
and his heirs, several tracts of land and two female slaves, 
with their three children and future increase, and some other 
personal property, upon the following trust, viz: “ In trust, 
nevertheless, that the said Duncan Ising will retain the afore- 
said deseribed land, and other property, for the sole support 
and maintenance of my wife, Elizabeth L. Uolmes, and my 
daughter Sarah J. Ilolmes, and any child or children that 
the aforesaid Elizabeth L. Holmes may hereafter have, so 
that the same shall not be liable for the debts of the said 
James Holmes, or in any manner responsible to his creditors, 
either at law or in equity.” | 

James Ifolmes died during that year, his widow, Elizabeth 
LL. Holmes, and his daughter, him surviving. 

In May, 1850, the widow intermarried with the plaintiif 
Thomas 8. Evans, and having had issue of that marriage, the 
other plaintiff, Tenry $. Evans, she died in 1855, leaving her 
husband, said Thomas S., and her two cluldren, Sarah J. and 
Ifenry 8., her surviving. Thomas S., the husband, adminis- 
tered on the estate of his deceased wite, and brought this suit 
in behalf of himself and his son Lenry 8., against the trustee, 
King, and danghter, Sarah J. olines, claiming, jure mariti, 
his wife’s interest in the property conveyed in the deed of 
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trust, and a share for his son Ilenry, by force of the words of 
that instrument. 

The defendants, King, the trustee, and Sarah J. Holmes, 
answered, admitting the facts as above stated, but contesting 
the plaintiffs’ right to recover any thing under the deed of 
trust. 

Cause set down for hearing on the bill and answer, and 
sent to this Court. 


LG. Llaywood and Baker, tor the plaintiffs. 
Troy, for defendants. 


Prarson, J. This is an executed trust, i. e., a trust of which 
the scheme has, in the outset, been completely declared, as 
distinguished from an executory trust, of which the scheme 
has been imperfectly declared in the outset, and the creator 
of the trust has merely denoted his ultimate object, imposing 
on the trustee, or on the court, the duty of effectuating it in 
the most convenient way. The termsin which an executed 
trust is declared, are interpreted by the ordinary rules of law. 
The terms in which it is declared in this deed, are, * for the 
sole support and maintenance of my wife, Elizabeth L. Holmes, 
and my daughter, Sarah J. Holmes, and any ehild or children 
that the aforesaid Llizabeth L. Eolines may hereafter have.” 

The question is, does the defendant Ilenry,a child of Eliza- 
beth L. Holmes by a second husband, take under this deed. 
He fully answers the description, and we can see no sutiicient 
ground upon which to exclude him. 

It is certainly unusual for a man to convey property, with 
an intent to provide fora child that his wife may have by 
another husband; but he may do so if he chooses, and the 
fact, that it is unusual, will not, of itself, justify a court in 
departing from the ordinary meaning of the terms used in the 
deed. There is nothing whatever in the deed to qualify or 
explain the words “and any child or children that the afore- 
said Elizabeth L. Holmes inay hereafter have.” Ie does not 
even say “my wife.” In Good v. Harris, 2 Ire. iq. Rep. 6380, 
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where a trust was declared for the wife and her children, the 
Court thonght that the recital, that he was embarrassed and 
made the conveyance for the purpose of paying his debts and 
to secure a maintenance for lis family, taken in connection 
with the consideration, that it was unusual and against the 
common sense of self-preservation, for an embarrassed man te 
stint his own clildren in order to provide for the children of 
his wife by two former husbands, justified a departure from 
the ordinary meaning of the words in which the trust was 
declared. So, that case supports the position, that where 
there is nothing in the deed to qualify or explain, the words 
must be taken in their ordinary acceptation. Weare of opin- 
ion, that the defendant Henry takes under the deed. 

Ind. The deed conveys slaves and other personal property, 
and also land, and there are no words of limitation. In re- 
spect to the personalty, an absolute estate vested in Ilizabeth 
~ and Sarah Lolmes, subject to open and let in any after-born 
ehild, which can be done by means of a trust as well asa 
will; and as the deed gives the wife a separate estate, so as te 
exclnde her husband, it follows that Sarah Lolines takes one 
third, the plaintiff Tenry one third, and the plainti® Thomas 
S. Evans the other third, jure mariti. 

In respect to the land, as the conveyance is by deed, and 
no words of inheritance are used, if if was of the legal estate, 
it is clear that only a life-estate woald pass; and we think, 
that in regard to an executed trust, the same rules of con- 
struction must apply. Adams, in lis learned treatise on 
Equity, treats the subject as settled: ‘“ It was at one time sug- 
gested, that the language of a trust might be construed with 
greater license than that of a gift at law; but this notion is 
pow at an end, and itis clear that the declaration of cn exe- 
ented trust, will lave exactly the same construction, as if it 
had been a conveyance of the legal estate :” page4l. Ayui- 
tus sequitur legem, is the maxim in regard to trusts. Under 
the doctrine of uses, before the statute of 27 ITen. 8, the word 
heirs was not considered by the Chancellors, who were 
ecclesiastics, as necessary to create an estate of inheritance; 
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but after that date, the Chancellors were lawyers, and adopt- 
ed the above maxim in order to make the rules of their court 
conform to the rules of the common law, unless there was 
something to warrant a departure. In the case of deeds, 
there is nothing to dispense with the use of technical terms. 
The parities are not daopes consiliz, which is the ground upon 
which technical terms are not required in devises, provided the 
intention to give an estate in fee is otherwise expressed. 
Elizabeth and Sarah, at the ereation of the trust, took an estate 
for life as tenants in common 3 upon the birth of Henry, the 
trust opened and Jet him in as to one-third part for life, leav- 
ing a resulting trust in the grantor, in fee; upon his death it 
descended to the defendant Sarah as his heir-at-law5 and 
upon the death of Elizabeth, Sarah became entitled to two 
thirds of the land in fee in possession, and to the reversion in 
fee of the other third, expectant upon the life estate of the 
plaintiff Lienry. 

tis said the intention clearly was to give the same estate 
in both species of property, and as Henry takes an absolute 
estate in the personalty, it seems to be a strange result that 


he only takes a life estate in the land! That may be so, and 
the reason of the difference is, that, in respect to the personalty, 
there is nothing to defeat the intention, whereas, 1n respect to 
to the land, a fee simple cannot be created by deed without 
the word hedr, no matter how clearly the intention may be 
expressed, 


Pir Courtam, | There will be a decree declaring the 


rights of the parties according to 
this opinion, 


WILLIAM K. LANE against JANE BENNETT and others. 


Slaves were bequeathed by name to the testator’s widow, but after the testator’s 
death they were recovered from the executor by a decree of the court of 


4. 
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equity as having been mortgaged to him. Jt was eld that the legatee 
was entitled to the money paid for the redemption of the slaves, but that 
the legatee had no claim to have her legacy made good in any other way. 

Slaves directed by will to be emancipated, and which were hired out by the 
executor for the convenience of the estate, are entitled to these hires, and 
also to the surplus of a sum of money set apart for their removal from the 
State. 

A sum of money arising from the redemption of a slave held in mortgage, 
(which slave was directed to be freed, but was not,) does not pass into a 
fund directed to be raised by the sale of certain negroes and all the balance 
of the testator’s property ; nor does money directed to be expended in the 

removal of a slave who could not be liberated pass into such fund. 


Causg removed from the Court of Equity of Wayne county. 

Farnifold Jernigan, by will properly executed and proved, 
bequeathed as follows: “Item Ist. I give and bequeath to 
my beloved wife, Jane Jernigan, the following named negro 
slaves, together with all their increase at the time of my death, 
viz: Lynn, &c., (enumerating thirteen slaves, and amongst 
them Bill Winn, John Winn, Simpson and Anne.”) 

x * * * ia * * 

“Ttem 8rd. It is my will and desire that my executors, 
hereinafter named, hold in trust for my daughter, Mary Anne 
Kelly, the following negro slaves, together with their increase 
at the time of my death, viz.: Edmund, &c.,” (enumerating 
eight others, and amongst them the slave “Olive;”) “ and after 
the death of my said daughter, Mary Anne Kelly, it is my 
desire that the said negro slaves, and their increase, be divided 
equally between the children of the said Mary Anne Kelly, 
to them and their heirs forever.” 

‘“Jiem 5th. Itismy will and desire that my negroes, Dave, 
Tom, Morris, Lila and Mary, be liberated, and that my execn- 
tors, hereinafter named, séhd them to a free State, and I hereby 
set apart out of the sale of my property, hereinafter named to 
be sold, the sum of five hundred dollars, to detray the expenses 
of so removing them.” 

“Ttem 6th. Itismy will and desire that the following negro 
slaves besold by my executors, viz. : Martin, &c.,” (enumerating 
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ten,) “ with all the balance of my property not herein given 
away, and out of the procceds of such sale, they first set apart 
the five hundred dollars named in the 5th item of this will, 
and that out of the balance remaining, they pay all my just 
debts, and after that, if there be a balance remaining, my will 
and desire is that it be equally divided among my children, 
to be held on the same conditions as the specitic legacies are, 
named in this will.” 

John A. Green and William K. Lane, were named executors 
in the said will, of whom the latter only qualified, and took 
upon himself the burden of executing the several provisions 
thereof. 

The bill is filed by the executor praying the Court to instruct 
him ag to the following points upon which he thinks there are 
difficuities and doubts as to the proper construction to be put 
on the provisions above set forth. 

Previously to the filing of this bill, and before the payment 
of the legacies, a suit was brought against the executor by one 
Adam Winn, for the recovery of the slaves John Winn, Bill 
Winn, Simpson and Anne, bequeathed as above set out, to 
the widow Jane, and of Olive bequeathed to the executor in 
trust for Mrs. Kelly and her children, and of Dave directed 
to be liberated, upon the allegation that the said slaves had 
been mortgaged to plaintiff’s testator to secure the payment 
of certain sums of money loaned to the said Adam by the 
testator, and a decree was passed in the said Court of Equity 
ordering and adjudging that, upon the payment of certain sums 
therein named, which were ascertained to be the amount 
loaned, with interest thereon, the defendant should reconvey 
the slaves above mentioned to the said Adam; which sums 
were accordingly paid, and the slaves conveyed to him ac- 
cordingly. | 

The executor hired ont the slaves, Tom, Lila, &c., directed 
to be liberated, and has the sum thus produced in hand. 

The widow of Farnifold Jernigan, intermarried with Thomas 
Bennett, who died during the pendency of this suit, and before 
any part of her legacy had been paid by the executor. The 
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first instruction prayed by the executor is as to the legacy 
bequeathed to the widow; whether she is entitled to it, or 
whether it goes to the representative of her second husband, 
Bennett; and is she entitled to compensation as to the slaves 
bequeathed to her, which were redecined and thus taken from 
her? And the same question is propounded as to the slave 
bequeathed to the trustee of Mrs. Kelly, which was also 
redeemed and taken from her, Ife enquires as to the proper 
disposition of the sums raised by the hires of the slaves directed 
by the testator to be liberated. 

[t appeared that ofa part of the sum of five hundred dollars 
set apart for the removal of the Hberated slaves, was unex- 
pended and remained in the hands of the executor after that 
trust was performed, and after deducting $100 on account of 
Dave; the exeeutor asks the Court to instract him as to the 
disposition of this balance. The executor states that the pro- 
portion of the five hundred dollars which would have been 
required tor the removal of Dave, would have been one hun- 
dred dollars; aud he enquires as to the proper disposition of 
that sum. He likewise enquires what disposidon he shall 
make of the money paid for the redemption of Dave. Whether 
these two last mentioned sums fall into the residue and go to 
the persons named in the residuary clause, (the children,) or 
whether they are undisposed of, and are to be paid ont ae- 
cording to the statute of distributions (under which the widow 
would be entitled to come in.) 

In behalf of Mrs. Bennett, the widow, it was contended in 
her answer that she is entitled to the full value of the slaves 
bequeathed to her, but which were lost to her by being 
redeemed; but, ifthis was not allowed her, that she is entitled 
to the money paid for the redemption of these slaves. And 
the like claims were set up in behalf of Mfrs. Kelly and her 
children, on account of the redemption of the slave Olive. 

The other legatees answered, but their answers do not vary 
the statement above made. 

The cause being set down for hearing on the bill and answers, 
was sent to this Court by consent. 
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Lodman, for the plaintiff. 
Dortch and Win. A. Wright, for the defendants. 


Bartir, J. The first question presented is, whether the 
testator’s widow, who is now the wife of the defendant Thos. 
Sennett, is entitled to any, and, if any, what interest in the 
legacy of the slaves bequeathed to her by the will, and which — 
have been since redeemed as a mortgage by the mortgagor. 
The defendants, Bennett and wife, claim the full value of the 
slaves from the executor, but if that be not allowed, they 
claim the amount paid for their redemption. The question is 
new, and the counsel for the defendants says he has been 
unable to find any decision uponit. We think, however, that, 
upon principle, there can be no difficulty in it. Whatever 
interest the husband had in the slaves, we think passed to his 
widow under the will, and we can see no reason why she 
should @at more, to the disappointment of the other legatees. 
For the same reason, the trustee of Mary A. Kelly, is entitled 
to claim. for her use, the money paid for the redemption of 
the slave given to her. The slave Dave loses, of course, his 
freedom intended for him, and no question is made about the 
amount paid to redeem lim. 

2. The slaves who have been emancipated under the direc- 
tions of the will, are clearly entitled, each, to his or her hire 
trom the death of the testator. They had a right to their free- 
dom from that tine, and are not to be prejudiced by the delay 
of the executor in effecting their emancipation. They are also 
entitled to the residue of the five hundred dollars appropriated 
by.the testator for removing them ont of the State, after de- 
ducting one hundred dollars as the share intended for Dave, 
who loses his freedom because of his having been redeemed 
by the mortgagor. | | 

The residue of the proceeds of the slaves directed to be sold, 
is clearly a partial residue, (see ALeCorkle v. Sherrill, 6 Ire. 
Eq. 178, Peppin v. Hlison, 12 Ire. Rep. 61, Lowe v. Carter, 
2 Jones’ Eq. Rep. 877,) and doés not embrace the money paid 
for the redemption of Dave, nor’ the one hundred dollars in-. 
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tended by the testator to defray the expense of his removal 
from the State, had he been set free. The amount of these 
two sums are, therefore, undisposed of by the will, and must 
be distributed equally among his widow and children, who 
are his next of kin. Let a decree be drawn declaring the 
rights of the parties according to this opinion, and let an ac- 
count be taken, if the parties desire it. The costs must be 
paid out of the estate. 


Per Cerra, Decree accordingly. 


a a a 


JOHN J. WILLIAMS and others against FRED'K. K. COTTEN, Executor. 


Where specific and pecuniary legacies were given absolutely, by will, with 
executory bequests over upon specified contingencies, all that the executor 
is required to do is to deliver the property to the first taker (he giving a 
receipt). He has no right to exact a bond for the security of the ulterior 
claimants, but they must look to the protective aid of the court to secure 
them from loss by removal, waste or destruction, as the case may arise. 


Cause removed from the Court of Equity of Wake county. 

Margaret G. Cotten, died in the county of Wake, on 5th of 
December, 1855, having executed her last will and testament. 
By the will aforesaid, she beqneathed to Frederick K. Cotten 
a negro slave by the name of Prince, and to Eliza H. Thomp- 
son, a negro woman named Sabina and all her children, ex- 
eept Prince. She then beqneaths as follows : 

“5th. All the residue of my estate, I give in the following 
manner, viz: To my son Frederick K. Cotten, one share; 
to my grand-danghter, Eliza H. Thompson, one share; to 
my four grand-children, viz., Margaret E. Cotten, Arabella 
C. Cotten, Florida C. Cotten and John W. Cotten, one share. 
Frederick and Eliza accounting for the negroes given them 
above. 

“6th. Should Eliza H. Thompson die without issue, that 
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is, a child or children, then, and in that case, I give all the 
property bequeathed to her above, of every description, to 
my son Frederick K. Cotten, one share or one half, and to 
Margaret E. Cotten, Arabella C. Cotten, Florida C. Cotten 
and John W. Cotten, one share or the other half. 

“7th, Should one or more of the children of my son, John 
W. Cotten, viz., Margaret E. Cotten, Arabella C. Cotten, 
Florida C. Cotten and John W. Cotten, die without issue, 
then, and in that case, all the property bequeathed to them 
above, to be divided between the survivors. Should all die 
Without issue, then, and in that case, I give all the property 
bequeathed to them above, to my son Frederick K. Cotten 
and my grand-daughter E. H. Thompson.” 

The defendant, Frederick K. Cotten, was appointed execu- 
tor in the said will, and was qualified and undertook the 
discharge of that office. The bill alleges that a large amount 
of personalty came to the hands of the executor, and prays 
for an account and settlement among the legatees. The above 
named liza H. Thompson, had intermarried with the plain- 
tiff, J. J. Williams, and Margaret E. Cotten with the plaintiff 
Joseph A. Engelhard, before the filing of the bill; Arabella 
C. Cotten, Florida C. Cotten and J. W. Cotten, are infants, 
and sne by their mother and next friend,.Mrs. Laura Cotten. 

The defendant answered, admitting the facts stated in the 
bill, and professing a readiness to pay over the above lega- 
eles, under a decree of the court of equity; but he doubts 
whether it would be safe for him to pay the principal of the 
fund, which is chiefly money, to the primary legatees, or 
whether he should only pay the interest, and he asks to be 
advised by the Court, in regard to his duty in this particular. 
He states, that for the purpose of satisfying all the legatees, 
and for the purpose of settling the estate in a safe and speedy 
manner, he invited the filing of this bill, and is willing to 
abide by such decree as the Court may make in the premises. 

The cause was set down for hearing on the bill and answer, 
and transmitted by. consent. 
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Frowle, for the plaintiffs. 
More, for the defendant. 


Barriz, J. It is now a settled rule in this State, that if a 
mixed and indiscriminate fund of goods and other things is 
given as a restdue to one for life, with a limitation over, it is 
the duty of the executor to sell the property, and pay the in- 
terest to the first taker during his hfe, keeping the principal 
for the remainderman; on the ground, that this is the only. 
mode in which the latter can get a fair share of the testator’s 
bounty 5 Simeth v. Barham, 2 Dev. Eq. 420; Sones v. Sim- 
mons, T Ire. Eq. 178. But when it appears to be the inten- 
tion of the testator, that the legatce for life shall have the use 
of certain articles of a specified nature, then the executor has 
no right to sell them, but must deliver tlrem tothe tenant for 
life, in which ease, his assent to the legacy will enure to the 
benefit of the remainderman, who may, at any time, if it 
should become necessary, take measures to prevent the re- 
moval or destruction of such parts of it as are not of a nature 
to be consumed inthe use; Zayloe v. Bond, Bush. Eq. Rep. 5. 
When the property is given to the legatee absolutely, with an 
executory bequest over upon a specitied contingency, the rea- 
son for delivering it to the first taker is much the stronger, 
because his interest is greater, and that of the ulterior limitee, 
ig more remote and uncertain. The exccntor, after giving his 
assent, will have nothing more to do with the property, and 
it will be left to the person, having such execntory or contin- 
vent Interest, to apply to the court for its protective aid, 
whenever the property js really in danger of being removed, 
wasted or destroyed. In the case before us, to some of the 
legatees, negroes and other articles are given specilically, 
while to others, general or pecuniary legacies only are given; 
but the executory limitations over are applied equally to 
each of the legatees, and to both species of legacies. It is 
clearly the duty of the executor to assent to the legacies of 
the slaves, and the other specified chattels, and as tothem, he 
has no right to reqnire the legatees to give bond, with seenu- 
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rity, for the forthcoming of the slaves and other articles, in 
the event of the ulterior limitation taking effect. The same 
rule, we think, must apply to the money legacies; and all 
that the executorcan be required to do, is to take a receipt 
from the legzatees (or from their guardians, if they be minors,) 
for the articles or money delivered or paid to them, for the 
benefit of those who may, upon the happening of the contin- 
gency mentioned in the will, become entitled to it; Bullock 
v. Bullock, 2 Dev. Eq. Rep. 321. A decree may be drawn 
in accordance with the principle herein declared. 


Per Curiam, Decree accordingly. 


EZEKIEL COLLETT against ALLEN M. FRAZIER, administrator. 


A plaintiff cannot be brought into this Court as a pauper, In asuit transferred 
to the Court by consent, or on affidavit. An order in the Superior Court 
authorising a party to sue in that character, extends only to the officers of 
that Court, so that such a party is liable for costs in this Court if Le loses his 
suit, and may recover them if he gains it, notwithstanding such order below.. 


BarLEy, amicus curi@, moved in this cause to tax the defend- 
ant with the costs of the suit, and that the decree made in this 
cause at the last term, be amended in this particular, nunae pro 
tunc. Itappeared that the plaintiffhad obtained an order from 
a Judge to sue in the Court of Equity of Randolph zn forma 
pauperis; and that the case was removed to this Court by 
consent, and the plaintiff obtained a decree fer eighty dollars 
with interest from 1841; he moved in the alternative, if the 
former motion did not prevail, to tax the plaintiff with the 
costs of the suit. 

This motion was opposed by J. ZZ. Bryan for Frazier. 


Bailey, for the motion, cited Clark v. Dupree, 2 Dev. 411 ; 
Tidd’s Practice, 1 vol. 88; Beame’s Costs in Equity. 
Gorrell appeared for Collett. 
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Bartiz, J. This is a motion against the defendant for a 
decree for costs, under the following circumstances: The plain- 
tiff was, by an order of the Court of Equity of Randolph county, 
permitted to file his bill and prosecute in that court in forma 
pauperis. When the cause was ready for hearing, it was set 
down for that purpose, and, by consent of the parties, removed 
to this Court to be heard here. No order has been made in 
this Court allowing the plaintiff to prosecute his suit in it asa 
pauper, but the cause was heard at the last December Term 5 
3 Jones’ Equity Report, ante 80, and the plaintiff obtained 
a decree for the sum of eighty dollars, with interest thereon 
from the year 1841. The question is, whether he is entitled 
also to a decree for his costs in this Conrt. This question of 
practice has not hitherto been brought distinctly to our attention, 
but we have now given to it a due eonsideration, and our 
conclusion is that the plaintiffis entitled to have his motion 
granted, 

If the plaintiff had brought his case before this Court by an 
appeal in the usual manner, then the case of Clark v. Dupree, 
2 Dev. Rep. 411, would have been a direct authority in his 
favor. That was acase commenced by a warrant before a 
single justice, and taken to the County Court, where an order 
was made to allow the plaintiff to proceed as a pauper, It 
was afterwards carried by the appeal of one of the parties 
(but which of them the report does not state,) to the Superior 
Court, where the plaintiff was nonsuited, and the judgment 
rendered against him for the costs of both the County and 
Superior Court, and from that judgment he appealed to this 
Court. Here the judgment of nonsuit was affirmed, but the 
judgment for costs was reversed, because the costs of the County 
Court were included in it. This Court then proceeded to give 
a judgment in favor of the defendant for the costs of the Superior 
Court, and in favor of the plaintiff for the costs of this Court, 
leaving the costs of the County Court to be recovered by neither 
of the parties. 

In delivering the opinion of the court, Rurriy, J. said “The 
judgment, however, was properly rendered for the costs of the 
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Superior Court, because the plaintiff had never been .a panper 
in that Court. The order of the County Court can only extend 
to its own officers. They can have no control over the counsel 
and officers of another court superior to themselves, so as to 
make an order that they shall work for nothing, nor a suitor 
after he ceases to be a suitor before them; Gibson v. McCarty, 
Cas. Temp. Hardw. 311. Suppose the plaintiff had been una- 
ble to givesecurity for his appeal to this Court, his only remedy 
would have been by certzorarz granted by this Court upon our 
own terms. The Superior Court could not have sent him here 
as a pauper appellant, nor, I think, as a pauper appellee.” 

Now, if the plaintiffin a suit, either at law or in equity, (for 
in that respect there cannot be a difference in the practice of 
the courts,) cannot be brought into this Court as a pauper 
appellee, there can be no reason assigned why he should come 
here as a panper in an equity suit removed here for hearing, 
either upon aflidavit or by consent of parties. The argument 
ig unanswerable, that the court of equity of any county, which 
is inferior to this Court, cannot make an order that the counsel 
and clerk of this Court’shall work for nothing. To effect that 
object there must be an order of this Court to allow the plaintiff 
to prosecute his suit here as a pauper. The motion, in behalf 
of the plaintiff, is granted. | 


Per Curiam, | Decree accordingly. 


JOHN W. B. WATSON against GEORGE W. WATSON and others. 


A court of equity has no power to order the sale of land, for the purpose of 
converting it into more beneficial property, where it is limited inremainder to 
persons not in esse. . 


Tue bill states that Josiah O. Watson died seized of a large 
real estate, which he devised to the plaintiff, to have and to 
hold, during his life, and at his death, to such children of the 
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plaintiff as might be living at his (plaintiff’s) death, and the 
issue of such as might have died leaving issue; and that it is 
further provided in the will of the said testator, that if the 
plaintiff should die without leaving issue living at his death, 
the estates so given to him should be equally divided amongst 
the defendants, William IT, Watson, Ilenry B. Watson, Geo. 
W. Watson and Orren L. Dodd. | | 

The bill further states, that all these defendants, except 
Orren L. Dodd, had assigned their interest in this bequest to 
him, and have released the same to him, free from all claim, 
The bill farther states, that the plaintiff las never been mar- 
ried, and is a young man. 

He alleges, in his bill, that there are two tracts of land, 
lying near the city of Raleigh, which are minutely described 
by the boundaries, containing in all about 678 acres; that 
this land is sterile in quality, and could not be made remnu- 
nerative without a large outlay for manure, and that as he has 
much better land lying at a distance from it, itis not to Its 
interest thus to improve it, or to cultivate it; and that in all 
probability, if he is obliged to keep it, it will become a waste. 
He states, as his belief, that if laid off into smaller lots, it can 
be sold to great advantage, and that the interest of himselfas 
well as his children, if he shonld ever be blessed with any, as 
well as that of the defendant Dodd, if the contingency should 
ever happen for him to succeed to the property, will be great- 
ly promoted by a sale of the premises. IIe prays that the 
lands be sold, and reinvested, either in money, or in other 
lands, more beneficial to himself and to those who may sue- 
ceed him; that if the investment shall be ordered in money 
or stocks, that the interest may be paid to him, and the prin- 
cipal kept to meet the contingencies set out in the will. 

~The answer of O,. L. Dodd, admits the allegations in the 
plaintifl’s bill, and concurs in the opinion, that it will be 
to the interest of the plaintiff, and all concerned, that the sale 
and investment shall be made, provided the court shall deem 
that it has power to order such sale. 
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The other three defendants admit that they have assigned 
and released to the plaintiff, as stated in the bill. 
Canse set dewn tor hearing on the bill and answer, and 
sent to this Court by consent. 


Moore and Lowle, for plaintiff. 
Miller, for defendants. 


Batriu, J. In the case of Troy v. Troy, Bush. Eq. Rep. 
85, we said, “That a court of equity has, in this State, the 
power to decree a sale of lands held in trust for a feme covert 
and infants, upon the petition of the feme and the guardian 
of the infant, we think, cannot be questioned; and in a pro- 
per case, such a sale will be ordered, and the proceeds direct- 
ed to be laid ont in the purchase of other lands, or perhaps 
vested in stocks, and settled upon the same trust. Whether 
the power of the court extends to a case like the present, 
where the trust is for a class of persons, some of whom may, 
but have not yet come into existence, it is unnecessary for us 
to decides for, admitting snch a power, we do not think this 
a proper case for its application.” The question which we, 
in that case, were at liberty to evade, now comes before us in 
a manner which compels us to decide it; and after full con- 
sideration, aided by the arguments of able counsel, we are 
compelled to say, that we cannot find from the anthority of 
an adjudicated case, or deduce from any analogy to the ad- 
mitted powers of the court of equity, that it has, or has ever 
claimed, the power which we are now called upon to exercise. 
The plaintiff is tenant for life, widi a contingent remainder in 
fee to his children who may. be living at his death, and to the 
issue of such children as may have died in his life-time leav- 
ing children, with an executory devise over to the defendants 
in the event of his dying without issue. The counsel for the 
plaintiff are compelled to admit that, after a diligent search, 
they cannot find a case in which a court of equity has un- 
dertaken to order the sale of land limited to persons not in 
esse. ‘Lihat clone afords a j retty strong argument against 
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the existence of a power in the court to do so; for there must 
have been many—very many—instances in which the tenant 
for life, or tenants in fee, with an execrtory devise to unborn 
children, would be much benefitted by, and would therefore 
very much desire, the exercise of such power. The difficulty 
consists in there being no persons in existence for whom the 
court can be called upon to act. It was the will of the testa- 
tor to give only a limited estate to the first taker, leaving the 
most valuable interest in the property to be enjoyed by those 
who are in posse, but not in esse. It would defeat that will, 
to some extent at least, if the real estate were converted into 
personal, and that any court would be reluctant to attempt 
to do, unless it were entirely satisfied of its power to act. 
Even in the case of infant persons, in esse, it was gravely 
doubted, until 1827, whether the courts of equity in this State 
had the power to order the sale of their lands, even if their 
best interests required it; for the act of the Legislature, which 
expressly confers the power, has the following preamble: 
“ Whereas, doubts are entertained whether it is competent for 
any judicial authority to direct sales to be made by guardians 
of the real, or personal, estates of their infant wards, except in 
the cases specified 3 in the acts of Assembly passed in the year 
1762, and in the year 1789; and whereas, the best interests 
of infants sometinies demand that such sales should be made 
in cases to which the enactments of those acts do not extend ; 
Be it therefore enacted,” &e., see acts of 1827, cha. 88. It is 
unnecessary for us now to determine whether those doubts 
were well or ill founded. Their existence alone as applied to 
persons in esse, represented by guardians, whose bounden duty 
it is to take care of their interests, affords a strong, if not con- 
clusive, argument, that the courts did not possess any power 
to order the sale of real estate limited to persons unborn, and 
not even in ventre sa mere, who cannot have a guardian, and 
who cannot, therefore, be represented before the court. We 
think the argument is rendered quite conclusive, when it ap- 
pears that no case can be shown, either in England, or in this 
State, where such a power has ever been exercised. 
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The cases in the English courts, cited by the plaintiff’s 
counsel, where decrees have been made in causes concerning 
lands, in which the tenants in tail only, without the remain- 
derman, were made parties, do not apply, because the rule 
was adopted for convenience, the remaindermen being con- 
sidered “ mere cyphers” on account of the power of the ten- 
ants in tail over the estate. 

In the present case, the tenant for life had never been 
married, and, of course, had no children, which makes a dif- 
ference between it and a case where there are some children 
born, who may represent the class, and for whom, when their 
interest requires it, the Court may decree a sale of their real 
estate, by virtue of the act to which we have above referred. 


Per Curiam, Decree accordingly. 


WILLIAM W. SPENCER, and another, Mxecutor, against PETERS P., 
SPENCER and another. 


Where, on the day before an intended marriage, the wife secretly made a 
conveyance of her property to a distant relation, which was carefully con- 
cealed from the husband during his whole life, while he was permitted to 
use and treat the property as his own during that whole time, the fact that 
he had heard from rumor that his intended wife thus intended to convey, 
though he did not believe it, was Held not to be a sufficient assent to the 
conveyance to prevent it from being declared void. 

For a deed made in contemplation of marriage to have the effect of barring 
the rights of the husband, it must appear that he had knowledge of the par- 
ticular deed, and gave his assent to it. 

The principle of constructive notice is always resorted to in order to prevent: 
the person having it from doing an act to the injury of another, and does not 
apply where the question is whether one was barred by his assent to a fraud 
practiced on him. : 


Cause removed from the Court of Equity of Hyde county. 
The bill was filed to set aside a conveyance of slaves made 
by the defendant, Mary Gibbs, then Mary Harris, upon the 
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eve of her marriage with the plaintiffs’ testator, Wilson Gibbs, 
as being in fraud of his marital rights. The bil alleges that 
the said Mary Harris, being entitled to certain slaves, to wit. 
Mary and seven others, (naming them,) a few days before the 
marriage took place, but after the marriage was agreed on 
between them, conveyed to the defendant, Peters C. Spen- 
eer, the whole of the said slaves by a Dill of sale bearing 
date afew days previous to the marriage; that by the said 
bill of sale, a life estate in these slaves is reserved to her, the 
said Mary, and, after her death, the whole property is conveyed 
to the said Peters C. Spencer; that the consideration expressed 
therein is two hundred dollars, which would have been a totally 
inadequate price for them, but that, in truth, nothing at all was 
paid by the said Spencer for the slaves; that the exisience of 
this deed was carefully concealed from the testator both before 
and after the marriage ; that it was not registered until atter 
his death, which took place in 1855; that a probate was had 
of this deed before a Judge at a great distance from the place 
where the testator lived, and an order of registration endorsed 
on the instrument in November, 1852, butit was not put on 
the register’s book until the year 1856; that the testator took 
these slaves Into his possession, claiming them as his property, 
and finally disposed of them by his will; that by this will he 
gave some of these slaves to his wife, the said Mary, who took 
possession of them, and has held them ever since; and, although 
several years have elapsed since his death, his widow has not 
filed any dissent from the will, but has taken other legacies 
under it. The bill states that these slaves are necessary for 
the payment of the debts of the said Wilson Gibbs, but that, 
if sold with this cloud upon the title, they will be sacrified. 

They pray that the defendant Spencer may be decreed to 
deliver up the said bill of sale or deed, in order that it may 
be cancelled, and that the said P. C. Spencer and Mary Gibbs 
be enjoined from sucing at law for the said slaves and intro- 
duci:g said bill of s.le as evidence. 

Mary Gibbs answered, admitting the execution of the deed 
for the slaves in question, at the time alleged, Lut che avers 
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that she did so with the full knowledge and consent of her 
intended husband. 

The other defendant, Peters C. Spencer, states In his answer, 
that a few days before the marriage, the plaintiff’ testator 
applied to him, to know if it was true, that Mary Ilarris had 
made him a bill of sale for these slaves, to which he answer- 
ed in the afirmative, when the other said, it made no differ- 
ence. Ile says, that it was agreed between Mary [Harris and 
himself, that he was to pay off her debts, and she would con- 
vey the slaves; that he did pay off debts to the amonnt of 
$200; but he says, this was merely incidental, for that the 
conveyance wWas,in fact, a gift, made in consideration of 
friendship or kin. The reason given for proving the deed 
before Judge Battle, at Chapel Hill, was, that the subserib- 
ing witness was residing at that place, pursuing his studies 
there; that after it was proved, it was returned to. lim, and 
he laid it away with his other papers, not supposing it impor- 
tant that it should be registered immediately, and that it 
remained until his attention was called to it by the death of 
Mr. Gibbs. | 

There was replication to the answers, and proofs taken, which 
are sufficiently set outin the opinion of his Llonor in delivering 
the opinion of the Court. 

The cause was set down for hearing on the bill, answers, 
proofs and former orders, and sent to this Court by consent. 


Donnell and Carter, for the plaintiffs. 
Rodman, for the defendants 


Barrie. J. It is now clearly settled in this State, that a 
voluntary conveyance of her property made by a woman in 
contemplation of a marriage which afterwards takes place, is 
a fraud upon the husband, if he be not apprised of the existence 
of the deed ; Logan v. Scinmons, 8 Ive. eq. Nep. 487; Batley 
v. Lisdale, 6 Ive, Eg. 358; and Strong v. dlenzees, Ibid, 544. 
In adopting this principle, we are only following the rule which 
has been laid down in England, and sanctioned in several of 
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our sister States; see, among other cases, Zaylor v. Pugh, 1 
Har. 608, Feamsey v. Joyce, 2 MceMul. Eq. 237, DMones v. 
Darrant, 2 Rich. Eq. 404, Zucker v. Andrews, 3 Shep. (Me.) 
Rep. 124. The counsel for the defendant admits the existence 
of the general doctrine, but denies its application to the pres- 
ent case, because, as he alleges, the husband was informed of 
the execution of the deed, and assented to it before the mar- 
riage. The question, then, is one mainly of fact, whether 
the allegation of the husband’s knowledge of, and assent to, 
the bill of sale executed by his intended wife, before the mar- 
riage, is sufficiently proved by the testimony. In the exami- 
nation of the proofs taken in ‘the cause, we are at once struck 
by the discrepancy in the statements of the witnesses as to the 
time when the marriage between the plaintiff’s testator and 
the defendant Mary Gibbs (then Mary Harris,) took place, and 
as to the interval between the execution of the deed and that 
event; and it turns out that we get from Mary Gibbs only, 
the true time of her marriage, and from the date of the deed 
itself, the only reliable time of its execution. From these 
sources we learn that the deed was executed on the 26th day 
of March, 1851, and the marriage was consummated the next 
day, to wit, on the 27th day of the same month. The testimony 
relied upon to show that the intended husband knew of the 
existence of the deed, and gave his assent to it before his mar- 
riage, is not at all satisfactory upon that point. The defendant 
Mary Gibbs is the only person who pretends to speak with 
any precision upon the subject, and she gives us two accounts 
of it, one in her answer, and another in her deposition taken 
by the other defendant under an order of the Court. These 
accounts cannot well be reconciled with each other, and, of 
course, leave us in doubt which is the true one, if indeed either 
can be relied on as entirely accurate. 

In her answer she says that, “after the conveyance had 
been made, and about days before the marriage, the said 
Wilson Gibbs, having been informed of it, asked her if it was 
true that she had made sucha conveyance. She replied to — 
him that it was true, and told him fully how it was. To this 
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he replied that it made no difference at all; that he had not 
desired to marry her with any view to her property ; that he 
had enough of his own, and, at his death, would provide for 
her a good home.” In her deposition, (which only, and not 
her answer, can be used by the other defendant as testimony,) 
she does not say that she told her intended husband that she 
had already executed the deed, but uses the following language: 
“Thad a conversation with Mr. Gibbs about a week before 
our marriage, relative to my conveying my negroes to Peters 
C. Spencer, (the other defendant.) He told me that he had 
heard, from Col. Benjamin Watson, that I had conveyed my 
negroes to Peters Spencer. I told him I was agoing to do so. 
He then said it made no difference with him; to give them 
to him if I wished; that it was not my negroes he wished 
to marry me for; that he had enough of his own, and, when 
he died, he would leave me a house and home.” The depo- 
sition of Col. Benjamin Watson is on file, and he says, on this 
subject, that “a short time before the marriage, say a week, 
a conversation took place between myself and others in the 
presence of Wilson Gibbs, when it was remarked by R. J. 
Bonner, that Mary Harris had conveyed her negroes to some 
one, and Wilson Gibbs shook his head and said, no.” 

The discrepancy between the answer and the deposition of 
Mary Gibbs (upon which the plaintiffs have a right to rely, 
for the purpose of impeaching the accuracy of her statements) 
and the improbability that Col. Watson gave the information 
to Wilson Gibbs, as to what she said the latter told her he 
did, would, of itself, incline us to doubt whether Wilson Gibbs 
ever did know of the existence of the deed. He had, no 
doubt, heard of the rumor which prevailed, that his intended 
wife was about to convey her slaves to some person before 
her marriage; but we are satisfied, from subsequent oceur- 
rences, that he did not believe the report, and that he lived 
and died in ignorance that the deed in question ever had 
been executed. We are almost certain that the existence of 
the deed was carefully concealed from him during his life. It 
was executed, as we have already stated, on the 26th day of 
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March, 1851; was proved for registration before a Judge, who 
lived at a distance from the county, on the 26th day of No- 
vember, 1852; and was not registered until the 15th of Feb- 
ruary, 1856, after the death of the husband. In the mean- 
time the husband had the possession of the slaves, and be- 
queathed a part of them to the widow, and the others to some 
of his children. It is true, that he had a right to the posses- 
sion, under the deed, on account of the life-estate reserved 
therein to his wife; but his bequest of them, in his will, can 
be accounted for upon no other supposition than that he claim- 
ed them as his own, and thought that they belonged to him 
by virtue of his intermarriage with their former owner. 
Supposing it, then, to be established that the husband -had 
heard, before his marriage, that the woman whom he was 
about to marry, intended to transfer her slaves, by a deed of 
gift, to another person, and had even said that it would make 
no difference to him if she did, would those cirenmstances 
prevent a deed from being void, as a fraud upon his marital 
rights, if it were executed in secret, and its existence kept 
concealed from him during his life? We are clearly of opin- 
ion that an instrument, exeented under such circumstances, 
cannot be supported. There must be a knowledge of, and 
assent to, the particular deed, to give it the effect of barring 
the rights of the husband. Or, in the language of Mr. Roper, 
which seems to be quoted with approbation by this Court in 
the above cited case of Logan v. Stemmons, “ Any disposition 
by the wife, made after the courtship began, without the in- 
tended husband’s knowledge and concurrence, is within the 
mischief and principle laid down by the courts.” 1 Rop. on 
Hus. and Wife, 163. And,inreason it oughttobeso. By the 
marriage, the parties acquire valuable reciprocal interests in 
each other’s property. Ifthe wife survive the husband, she 
will become entitled to dower in his lands, and a certain por- 
tion of his personal estate, of which he cannot deprive her by 
his will; and during the coverture she has a claim for a com- 
fortable support, suitable to the amount of his property and 
her station in life. So, the husband acquires rights in her 
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property, varyingin its kind and circumstances, as whether real 
or personal, in possession or in action. Now, until the mar- 
riage, the legal title remains in the wife, and she may dispose 
of it as she pleases. But if, after a courtship begins, the 
court of equity recognises an inchoate right in the intended 
husband at all, it follows that it cannot be disposed of by the 
intended wife without his direct knowledge and acquiescence. 
In a case like the present, there is no place for a constructive 
notice. That is always resorted to for the purpose of preventing 
the person who has it, from doing an act to the injury of an- 
other. Ifere, the husband can injure no other person. He 
has rights which the rule protects, by preventing another per- 
son from injuring him. 

Upon the whole, we are decidedly of opinion, that nothing 
has been shown, on the part of the defendants, to prevent the 
plaintiffs from having the relief which they seek, and they 
may have a decree accordingly. 


Per Curiam, Decree accordingly. 


JAMES E. BURNS agairst DOUGALD CAMPBELL AND JOHN 
TAYLOR. 


Where a bill was filed by the purchaser of land at.a sheriff's sale, praying an 
injunction to restrain one, who entered under the former owner, from cul- 
tivating turpentine trees, upon the allegation of irreparable mischief from 
the defendant's insolvency, and it turns out that the defendant entered by 
virtue of a lease of the trees for making turpentine, made before the sheriff's 
sale, it was /eld that it would be inconsistent with the relief sought by the 
bill, to decree the appointment of a receiver of the rent to secure its payment 
to the reversioner. 


Apprat from an interlocutory order of the Court of Equity of 
Robeson county, Judge Batrey presiding. 

A. writ of injunction had been issued in vacation to restrain 
the defendant Taylor from working and using certain pine- 
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trees for the purpose of making turpentine on a tract of land 
which the plaintiff had purchased in August, 1856, as the 
property of the other defendant, Campbell. The Jand had 
been sold by the sheriff of Robeson under judgments and exe- 
eutions against the said Campbell, and a deed had been made 
to him of the premises, of that date, (Aug. 1856.) The bil 
alleged that the plaintiff had instituted an action of ejectment 
against Campbell,in the Superior Court of Robeson, which 
was still pending ; that the defendant Taylor had entered into 
the possession of the premises under the defendant Campbell, 
had cut and boxed a very Jarge number of the trees for the 
purpose of obtaining turpentine from them; that he was pre- 
paring to dip and take off the same from the trees, and that 
as both Campbell and Taylor were insolvent, he would proba- 
bly lose the whole value of the commodity thus obtained by 
Taylor, and all rent for the use of the trees which might be 
received by Campbell; that the land was not fit for any other 
profitable use except that of making turpentine; that the 
process of making this article was quite exhaustive in its tenden- 
cy, and that, from the insolvency of the said parties, the injury 
thus done to the property by destruction, would be also irre- 
parable. 

The prayer of the bill is to restrain the defendants from 
committing waste and destruction upon the premises by cutting 
and boxing trees, and from dipping and taking away the tur- 
pentine. 

The defendants answered severally, Campbell averring that 
only one third of the interest in the premises had ever belonged 
to him, and that he had sold and conveyed that interest to 
his son, John E. Campbell, for a full and fair priee, in the 
year 18538, before any judgment, execution or sale to the 
plaintiff by the sheriff of Robeson; that the other shares in 
the land belonged to his two sisters, Catharine and Nancy ; 
that as agent and tenant of his son John E., he was residing 
on the land in question, and that as such agent, in January, 
1856, he had leased the same for three years to the defendant 
Taylor for the purpose of operating for turpentine, and that 
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his two sisters above named had also made leases for the same 
length of time for the same purpose, reserving a certain rent 
for the premises. 

Taylor, in his answer, sets up these leases, which he likewise 
asserts were made at the time they bear date, to wit, in Janu- 
ary, 1856, and says he is working at the business above de- 
scribed, in virtue thereof. IIe denics that le is insolvent, but 
says he is fully able to pay the rent agreed upon, or any dam- 
ages that may be arising on account of the injuries complained 
of; and he likewise denies that any material injury can be done 
to the trees during the unexpired period of his lease, or that 
the land is unfit for cultivation. 

On the coming in of the answers, a motion was made by 
the defendants to dissolve the injunction, which was ordered 
by the Court, and the plaintiff appealed. 


Troy, for the plaintiff. 
Banks, for the defendant Taylor. 
Shepherd, for Campbell. 


Prarson, J. There is no error in the interlocutory order 
disposing of theinjunction. The defendant Taylor had leased 
the turpentine trees upon the land, in January, 1856, for the 
term of three years. The plaintiff did not acquire title till 
afterwards, to wit, August, 1856. Consequently, he took the 
land subject to the title of Taylor, and has no ground upon 
which he can ask this Court to restrain Taylor from cultivating 
the trees in pursuance of the paramount title created by the 
lease. The plaintiff’s remedy, if he has any, is to have a re- 
ceiver appointed to hold the rent until his title to the reversion 
can be establised by his action at law; upon the ground that 
the rent is incident to the reversion, and belongs tohim. This 
relief is inconsistent with the relief prayed for. 

We concur with his Honor that the injunction ought to 
have been dissolved upon the coming in of the answers. 


Per Curiam, Interlocutory decree affirmed. 
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THOMAS L. HALL, Executor of ALEXANDER CARTER, against SETH 
DAVIS, Administrator of JAMES P. DAVIS. 


Where an agent to collect money, took specific chattels in payment of the 
debt, and the principal brought an action at law on the contract of agency, 
during the pendency of which more than three years elapsed; it was Held 
that he might take a nonsuit and follow the property in equity and the 
latter suit having been brought within a year after the nonsuit, 1t was f/eld 
further, that it was the same cause of action in both courts, and that the 
latter suit was within the saving of the statute of limitations. 


Cavse removed trom the Court of Equity of Craven county. 

~ James P. Davis, the defendant’s intestate, of Duplin county, 
was employed by Alexander Carter as agent, and attorney in 
fact, to collect certain debts due him by bonds, notes, and ac- 
counts, on divers persons, and amongst them, was a bond 
on Zachariah Davis, jun’r., for seven hundred dollars, due 
the 1st day of June, 1845, and dated 11th April, 1844, with 
interest from the date. The most of these debts were col- 
lected, but on the one last mentioned he cansed a suit to be 
commenced in the County Court of Duplin, in the name of the 
plaintiff’s testator, to the use of the said. James P. Davis, and 
at July Term, 1846, of that court, he obtained a judgment for 
the principal money, with $47,95 interest. In the January 
following, (1847) the said James P. Davis made an adjust- 
ment, by which he received, in satisfaction of this judgment, 
tive several bonds, each for a fifth of the whole, payable one, 
two, three, four and five years, after date, with Thomas Davis 
as surety thereupon, which made the debt perfectly good. 
The plaintiff states that he is not informed whether these lat- 
ter bonds were made payable to his testator or to the defend- 
ant’s intestate. 

Afterwards, and before the last of these bonds became due, 
the said James P. Davis took from the obligors three negro 
slaves, to wit, Mary and her two children, Rachel and Rosa, 
in fuli discharge and satisfaction of these bonds, whereupon 
the same were delivered up to them, and a conveyance 
of the slaves was madeto him. The slaves remained in 
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the possession of the said Davis from that time until his 
death in In the meantime, the slave Mary had four oth- 
er children, to wit, Julia, Ben, Charlotte and John. On the 
death of the said Davis, Mary and her children went into the 
hands of his administrators—the defendant and one Jarman, 
who has since died. On the 27th of Sept., 1849, the plaintiil’s 
testator brought suit against the administrators of Davis in 
the Superior Court of Cy aven, for the money due and owing 
from their intestate, as agent, which pended until Septem- 
ber, 1858, when the plaintiff took a nonsuit; in the mean- 
time, the death of the testator, Alexander Carter, had been 
suggested of record (at September, 1852,) and his executor, the 
present plaintiff, was madea party, and within one year there- 
atter, to wit, at March Term, 1854, the bill, in this case, was 
filed against the surviving administrator, praying that the 
defendant may be declared a trustee, for the benefit of the 
plaintiff as executor of Alexander Carter as to these slaves, 
and that he may be decreed to deliver them to the plaintiff, 
and account. 

The defendant answers, and relies upon the statute of limt- 
itations, 

The cause being set down for hearing, was sent to this Court. 


Donnell, for the plaintiff. 
J. W. Bryan, for the defendant. 


Parson, J. The five notes taken in satisfaction for the 
note of $700, were the property of the plaintiff’s testator. 
These notes were converted by the defendant’s intestate for the 
slaves now in controversy. So the plaintiff has a plain equity 
to follow the fund, and have the defendant declared a trustee 
for him in respect to the slaves. 

The defendant’s counsel could not deny this equity, and 
was forced to rest the case upon the statute of limitations. 
This is a constructive trust, and Equity follows the analogy of 
the Law in respect to the bar of the statute. It is insisted that 
the writ issued in the action of assumpsit, for the amount of 
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the notes, was a demand, (which was in September, 1849,) 
and that the defendant is protected by the statute and more 
than three years’ adverse possession. A nonsuit was entered 
in the action, September, 1858, and the bill was filed, March, 
1854. The question is, did the filing of the bill within a year 
after the nonsuit, prevent the operation of the statute? Ifa 
new action had been commenced within a year, it would not 
have been barred. “ Equity follows the Law,” and must give 
to the filing of a bill within the year, for the same cause of 
action, the like effect that a new action within the year would 
have had at law. It is said this night be so, provided the 
relief prayed for had been an account of the money that 
onght to have been collected on the notes, but as the bill seeks 
to recover the slaves, it 1s not for the same cause of action. 

The defendant is put in this dilemma: The demand made 
by the writ in 1849, either extended to the slaves as an inci- 
dent or emanation of the cause of action given by the demand, 
or it was restricted to the money. If the former, then this 
bill is for the same cause of action, and the principle applies. 
If the latter, then there has been no demand in respect to the 
slaves, and consequently there has been no adverse posses- 
gion; for it is well settled, that as between principal and 
agent, bailor and bailee, and the like, the statute does not 
commence running, and the possession is not adverse, until 
the relation ends, or there is a demand. 

We are satisfied, however, that the cause of action is the 
same. At: Law, the remedy is confined to the value of the 
notes ; in Equity, it is broader, and the party is allowed to fol- 
low the fund in its converted state, as a more adequate reme- 
dy for the injury; butstill itis the same injury, or ground of com- 
plaint, or cause ofaction. Equity may give the same relief as 
is given at Law, orit may give a more adequate relief, and if 
the legal analogy is no bar to the former, as a matter of course, 
it is not a bar to the latter; for although the remedy is differ- 
ent, the injury is the same. The plaintiff is entitled toa 
decree. 

Per Coram, Decree accordingly. 
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ROBERT CHESNUT and wife against POLLY MEARKES and others. 


A limitation of slaves or other chattels in a bequest, or a conveyance in trust, 
to a mother and her children, while she has children, will, asa general rule, 
make her and her children take as tenants in common; but if the primary 
object of the testator or grantor appear to have been to provide for the 
mother, and that object would be defeated by such construction, then she 
shall take the whole property for life, with the remainder to her children. . 


Causn removed from the Court of Equity of Columbus county. 


This was a petition for the partition of slaves amongst the 
plaintiffs and defendants, upon the allegation, that they were 
tenants in common. The question arises on the construction 
of the following deed, made by Joab Meares, to wit: “ Know 
all men by these presents, that I, Joab Meares, of the State 
of North Carolina, and county of Columbus, for and in con- 
sideration of the sum of five dollars to me in hand paid, the 
receipt whereof I] do hereby acknowledge, before the enseal- 
ing and delivery of these presents, the payment being made 
by Philip Coleman, trustee of my wife Polly Meares, and for 
the further consideration of love and affection for my said 
wife Polly, as well as for her better maintenance and support, 
have bargained and sold and delivered unto the said Philip 
Coleman, in trust for my said wife Polly, the following ne- 
groes,; viz: Mourning, a negro woman, and her children, 
namely, Arthur, Reddick, Stephen, Amy, a negro woman, and 
her child Willis; and I, the said Joab Meares, by virtue of 
these premises and for the purposes before expressed, do bar- 
gain, sell, and deliver the said negroes, unto the said Philip 
Coleman, intrusted as aforesaid, and do hereby agree for my- 
self, my heirs and assigns, subject to the annexed proviso, to 
warrant and forever defend the said slaves unto the said Philip 
Coleman and his heirs forever, for the said Polly Meares and 
and her children which she has, or may have, by me, the said 
Joab Meares; the conveyance and warranty as aforesaid, sub- 
ject to the following restrictions: that the said trustee, nor 
none who succeeds him, ever dispossess my said wife Polly 
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and my children which I have, or may have, by her, of the 
said property, and shall suffer her to enjoy, together with the 
children, the benefit, use and profits of the said negroes for- 
ever. In witness whereof I have hereunto set my hand and 
seal, this 10th day of February, 1819.” 

The slaves conveyed in this deed and their increase, amount- 
ing in all to the number of fifteen, are still held by the de- 
fendant Polly Meares. The billis filed by Robert Chesnut 
and lis wife Elizabeth, who is one of the children of the said 
Joab, by his wife Polly, against Mrs. Meares and the rest of 
the children, alleging the death of Joab Meares, and that they 
are all tenants in common of these slaves, and praying for a 
division, and for an aecount of hires and profits. 

The defendants, in their answer, say that they are advised, 
according to a proper construction of the deed above recited, 
that Polly Meares is entitled to an estate for life in the slaves 
in question, and that the plaintiff Elizabeth, and the other 
children of Joab Meares, are entitled as tenants in common 
to the reversion of these slaves after the death of the said 
Polly, and that they now have no right to a division. 

The cause was set down for hearing upon the bill and an- 
swer, and sent to this Court by consent. 


Troy, for the plaintiffs. 
Strange and Shepherd, for the defendants. 


Barrie, J. The right. of the petitioners to a partition of 
the slaves in question, depends upon the construction of the 
instrument executed on 10th of February, 1819, by Joab 
Meares to Philip Coleman, as trustee for his wife and children. 
The instrument is not very formal in its structure, nor alto- 
gether technical in its language, yet, we think, there is not 
much difficulty in ascertaining its trne intent and meaning. 
The primary object of the grantor was to provide for his wite. 
The love and affection which he bore to her, and the desire 
to provide the better for her support and maintenance, are 
recited as the consideration for the conveyance, and accord- 
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ingly the trust is first declared end then- repeated for her 
alone. The children are not mentioned at all until the clanse 
of warranty is reached, and then for the first time a proviso 
is inserted, by which the trust is said to be for the wife and 
children which she then had or might thereafter have by the 
grantor; and then another clause is added, by which the 
trustee is prohibited from ever taking the slaves from the pos- 
session of the wife and children. 

If this limitation had been contained in a will, we think 
there couid be no doubt it would be construed to give the 
wife an estate for life in the slaves, with a remainder to all 
her children asa class. See Crawford v. Trotter, 4 Madd. 
362; dALorse v. Morse, 2 Simons, 485. It would embrace all 
which were born to her during the life of the husband, or 
within a competent time after her death. The strongly ex- 
pressed object of the testator to provide asupport and mainten- 
ance for her, would make it an exception to the general rule, 
and would thus prevent a construction, which, by making the 
children tenants in common with her, would enable them, 
when they came of age, to demand a partition, and thus leave 
their mother destitute in her old age. For the general rule, 
see Moore v. Leach, 5 Jones’ Rep. 88. A like construction, 
for the same reason, is inadmissible in the case now betore us, 
which is the limitation of a trust. The analogy between an 
executory bequest, and the limitation of a trust, has been long 
and well established, and we must apply the same rule of 
construction to the latter, which it would be our duty to do 
to the former. . 

The consequence is, that the petitioners having only an 
estate in remainder as tenants in common with their children, 
have no right to demand a partition with the tenant for life, 
and their petition, for that purpose, must be dismissed with 
costs. 


Per Coram, Petition dismissed. 
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FREDERICK BECTON and others against JOHN IE. BECTON and others. 


Asa general rule, infant plaintiffs are as much bound by a decree as persons 
of full age; but they are not so bound in a proceeding by an official plaintiff, 
though they are styled relators, without the intervention of a prochein amy. 

In a bill filed by the Attorney General, or a solicitor, against a defaulting 
guardian, under the act of 1844, ch. 41, the wards are not required to be 
made parties, and such a proceeding is not made by the Jaw conclusive 
upon their rights. 

Cause removed from the Court of Equity of Jones county. 
Frederick Tsler Becton, by his last will and testament, (made 

in 1848,) devised and bequeathed, after several other bequests, 

as follows: 

“Ttem. I give to my beloved wife, Eliza A. G. Becton, 
during her life, all the rest of my estate of every description, 
including all my lands and negroes not given to my son Wil- 
liam; all my stock of every kind; household and kitchen fur- 
niture; money, notes, bonds and other choses in action; in 
short, all my property of every kind, subject to the limitations 
and conditions hereinafter mentioned, to wit: that my said 
wite shall advance, upon the marriage or arrival at age of my 
two grand-children, daughters of my daughter Julia Becton, 
one eighth part of all my negro slaves, which I give to them 
and their heirs, and shall advance in like manner to all my 
other children, the issue of my marriage with her, as they shall 
arrive at lawful age, each, one eighth of said slaves, which I 
vive to them, their heirs and assigns forever, and shall also 
advance to my children, the issue of my marriage with her, 
one seventh of all the other property, given to her for lite, 
which I give to them, their heirs, &e., they leaving to my said 
wite one eighth of my slaves after the other shares are all ad- 
vanced, and one seventh of all the other property except the 
land, which, after her death, I give to my six children, the 
issue of my marriage with her, and to the survivor or survi- 
vors of them; and in case of her surviving the time of the 
arrival at twenty-one years, or marriage, of all my children, 
the eighth of the slaves remaining, and the seventh of the 
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other property left, I give to my said wife absolutely, her 
heirs, &e.,” and appointed the defendant William B. Becton 
the executor, who qualified and undertook the discharge of 
the office. Frederick Becton, jr., Richard D. Becton, James 
J. Becton, Susan G. Becton, Nancy R. Becton and Jacob G. 
Becton, are the children of the testator by his wife, Eliza A. 
G. Becton, and are, except Jacob, the plaintiffs in this suit. 
Besides the above, the said testator left two children, Wm. B. 
Becton and Elizabeth Heath, and two grand-children, Sarah 
Loftin and Julia Becton, the issue of a deceased daughter, 
Julia, him surviving, who were by a former marriage. These 
latter, with the husband of Elizabeth Heath, Amos Heath, and 
Elijah Loftin, husband of Sarah Loftin, and Jacob G. Becton, 
of the latter marriage, are made defendants. John E. Becton 
became the guardian of Frederick Becton, jr., Richard D. 
Becton, James Becton, Susan G. Becton, Nancy R. Becton, 
aud the defendant, Jacob G. Becton, and gave bond, with Wm. 
B. Becton and Simon 8. Becton his sureties, and as such 
guardian and sureties, they are also made parties defendant. 

Eliza A. G. Becton, the widow, intermarried with one John 
E. Becton, and died sometime in the year 1850. The said 
second husband is also made a party defendant. The property 
bequeathed above, willed to Mrs. E. A. G. Becton, went into 
her possession, and the amount given for her own use for lite, 
was in her possession at the date of her death. The suit is 
brought against the executor and the guardian and his suretiés, 
for an account and settlement of the several amounts that have 
come into their hands, or which ought to have come into their 
hands, for the use and benefit of the plaintiffs, and as a part 
of the estate of Frederick I. Becton, sr., they claim a distribu- 
tive share of the legacies given to Eliza A. G. Becton; that 
the contingency upon which she was to take this property, 
absolutely, never having occurred, she had only a life es- 
tate in it, and that there was an intestacy as to it after the 
falling in of her life estate. 

By way of anticipation, the plaintiffs set forth the proceed- 
ings of the Court of Equity of Jones county, under a bill filed 
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against John E. Becton, the guardian of plaintiffs, and his 
sureties, by George S. Stephenson, solicitor, under the act of 
1844, wherein there was a reference to a commissioner, and a 
decree professing to ascertain the amount for which they . 
were liable to the plaintiffs, and protesting that they are 
not concluded by the decree in that case; for that; although 
mentioned as relators in the case, being infants, they could 
not be such,.and that thus being unrepresented, their interests 
were not duly asserted and considered, and that the said de- 
cree is for far too small an amount; that, in truth, the act 
never intended that the wards whose rights were involved, 
should be made parties, or that they should be estopped by 
the decree in such a case. 

They further state, by way of anticipation, that a petition 
was filed in the Court of Equity of Jones county, by Jacob 
G. Becton, and in the name of the plaintiffs, alleging that 
they were tenants in common of thirty-two slaves under the 
will aforesaid, and praying that a partition of these slaves 
might be made between them, which was ordered and made 
accordingly ; but they say there was error in the decree, and 
that the rights of the parties were not properly set forth and 
declared ; for that, the said Jacob G.Becton was only enti- 
tled to a share of the unwilled property with the children of 
F. J. Becton of both marriages, whereas the decree gives him 
much more than that proportion, to wit, one seventh part. 
They insist that they ought not to be estopped by that decree, 
for that they were infants, and their interest not sufficiently 
attended to. The children and grand-children of the first 
marriage, also say they ought not to be bound by this decree 
for partition, as they were not made parties thereto. 

The answer of the executor, Wm. B. Becton, and the guar- 
dian and his sureties, insist upon the decree made in behalf 
of the plaintiffs, notwithstanding the protestations and mat- 
ters inlaw alleged by the plaintiffs; and the said Jacob G. 
Becton insists upon the decree for the division of the slaves 
as final and conclusive on the plaintiffs, in respect to their 
rights to the slaves assigned to him, notwithstanding the mat- 
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ters alleged in bar thereto. The cause was set down for heav- 
ing on the bill, answers and exhibits, and sent to this Court 
by consent. 


J. W. Bryan, for plaintiffs. 
[lubbard, for defendants. 


Darrin, J. We hare no doubt that, upon a fair construction 
of the w 1 of Frederick I. Becton, the elder, he died intestate 
as to the share of his negroes and other property which he 
limited, upon a certain contingency, to his widow absolutely. 
she lied ica the happening of ne contingency, and there 
is no ulterior disposition of such share in that event. The 
consequence is, that one ei@hth part of his slaves and one 
seventh part of all the other property given to the widow for 
life, belong to his next of kin, who are his children, now living, 
antl the two daughters of his deceased danghter, Julia, all of 
whom are parties, either plaintiffs or defendants, to this suit. 

the defencant John If. Beeton, who was formerly the 
guardian of the plaintiffs, and such of the other defendants as 
were lis suretics, insist in their answer, as a bar to the account 
wich the plaintiffs now seek, ona decree which was rendered 
against them by the court of equity for Jones county in a snit 
instituted under the anthority of the act of 1544, ch. 41, by 
(reorge &. Stephenson, the Solicitor for the cireuit in one of 
the counties of which the guardian was appointed. We eannot 
concede to the deeree the conclusive force contended for by 
the defendants. It is true, as a general rule, that infant 
plaintiffs are as much bound by a deeree as persons of full 
ave; and neither they, nor their representatives, are allowed to 
open the proceedings unless upon new matter, or on the ground 
of gross ere ov of fraud and collusion. See MePherson on 
Infants, 3 Lee aan Lib. 245,) which cites Gregory v. Moles- 
morth, 3 Ad tk. 6203 Lord Brook v. Lord Hertford, 2 Peere. 
Will. 5195 Sheffield v. Duchess of Buckinghamshire,1 Atk. 681. 
In these cases the infants are parties to the suit, and must have 
next friends to take care of their interest. The act of 1844, 
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does not require the infants to be made parties to the suit, 
which may be filed on their behalf by the Attorney General, 
or Solicitors in their respective circuits. In the present case, 
indeed, the Solicitor, in the bill which he filed for them, styles 
them relators, which, however, we think, was entirely unne- 
cessary, if not improper. The relators, in a suit upon an ofh- 
cial bond made payable to the State, are the real plaintiffs ; 
and that infants cannot be without a prochein amt. See Me- 
Laughlin v. Neill, 3 Ire. Rep. 894; Sanders v. Bean, Biisb. 
Rep. 318. The infants cannot be bound, then, as parties 
plaintiff, in a suit by the Attorney General, or a Solictor, and 
the act does not expressly, or by any necessary implication, 
give it a conclusive effect. I?fit have such effect, it ust be 
by the force of the general rule, and that does not apply to 
the case for the reason above given, that the infants are not 
properly parties to the proceedings. The act intended, by 
ordering such a suit against a defaulting guardian, to have 
the interests of the infants attended to, whenever there was 
reason to fear, from the misconduct of the guardian, that there 
was danger of loss to them. The object of the act will be 
fully accomplished by having the guardian removed, his ac- 
counts settled, and a suitable person appointed to receive and 
manage the estate of the wards, under the direction of the 
court. It could not have been expected that the officer, having 
many other important public duties to perform, could attend 
properly to the taking of the accounts between the guardian 
and his wards, and hence the act was silent as to the concln- 
siveness of the decree. The infants may still, by their next 
friend, or after they come of age, call upon the guardian for 
a full account, and the former decree will be allowed no other 
effect than a prima facie presumption that the account and 
report, upon which it was made, were correct. If it were al- 
lowed a greater effect, the proceeding by the Attorney Gen- 
eral or Solicitor would, in many cases, be prejudicial to infants, 
and it would have been better to have left them to the reme- 
dies which they had before the act was passed. 

The defendant Jacob G. Becton objects to another partition 
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of the slaves, upon the ground that the plaintiffs are estopped 
from demanding it, by a decree of the court of equity for Jones 
county, upon a petition filed by them and him, for a partition 
of the same slaves. The reply to that is, that the defendants 
William B. Becton and Elijah Loften, and his wife Sarah, 
have an interest in one eighth part of the slaves which the 
testator gave to his wife for life, and Icft the remainder undis- 
posed of, and that, in the settlement of the whole estate, there 
must be a new division so as to give to these defendants their 
respective shares. In making the said divisions, the former 
partition must stand so far as it may do so consistently there- 
with. 

A decree may be drawn declaring the rights of the parties 
according to this opinion. There must be a reference for tak- 
ing the necessary accounts, and a commissioner must be ap- 
pointed to make another partition of the slaves upon the prin- 
ciple above stated, and the cause will be retained for further 
directions upon the coming in of the report. 


Per Curiam, Decree accordingly. 


JEHU B. LAMBERT against JOHN HOBSON and others. 


Where an executor made a deed in pursuance of a bond for title executed by 
his testator, with a covenant of warranty, on which he was sued and sub- 
jected to the payment of damages, he has a right to be substituted to the 
rights of the obligee, and be reimbursed out of the estate. 

Where there was:a bill filed and a decree for the settlement of an estate, and 
the executor failed to have himself protected in the decree against a suit 
for damages, in which he was primarily liable, but for which the estate 
would be liable to him, he cannot, without some explanation of, or excuse 
for, his apparent laches, maintain a bill for reimbursement against the lega- 
tees to whom he has paid their legacies. 


Cause removed from the Court of Equity of Randolph county. 
The plaintiff is one of the administrators with the will an- 
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nexed of John Lambert, sen’r. The testator, claiming to be 
the owner of a tract of 230 acres of land, in Chatham county, 
sold the same to one John J. Burke, for about $200, and made 
a bond conditioned to make title for the same whenever the 
purchase-money was paid. Burke paid part of the purchase- 
money, and then assigned his rights, under this bond, to John 
H[eaden. Upon the death of the testator, ILeaden paid to the 
plaintiff and his co-administrator, John Lambert, the remainder 
of the purchase-money, and they made a deed for the land, 
with a general warranty, which bound them individually. It 
tumed out that John Lambert, sen’r., the testator, had no title 
to the land thus contracted by him to be sold, but the land 
belonged to one Joab Lambert, who brought an action ot 
ejectment for the same and recovered possession from Headen. 
The latter then sued the plaintiff and John Lambert on their 
warranty, and recovered abont six hundred dollars. The 
plaintiff alleges that he paid the whole of this sum out of his 
own means, his co-warrantor having become Insolvent and 
left the State. The plaintiif insists, in his bill, that having 
exonerated liis father’s estate by making good these damages, 
he is entitled to be subrogated to Ileaden’s rights under the 
bond, and to be paid back the same out of that estate. He 
says, however, that having paid over all assets in Iis hands 
to the several defendants, who were legatees under the will, 
he has no means wherewith to indemnify himself by retain- 
ing, and prays the Court to decree a reimbursement of, the 
amount thus paid by him, from the defendants who have 
received the estate. | 

It appears trom the answers of the defendants, and from the 
exhibits filed by them, that a bill was filed against the plain- 
tiff and his co-administrator in the court of equity of Ran- 
dolph county, by most of the present defendants, seeking 
a settlement of the estate of the testator in their hands; that 
tlio same was transferred to the Supreme Court and an ac- 
count ordered, which was taken by the clerk of this Court 
and confirmed; that a decree passed in pursuance of the 
same, and under this decree the payments of their legacies 
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were made to such of the defendants as were made parties 
plaintiff. They aver and show that the suit, for a breach of 
warranty, was pending at the time the decree was rendered 
in the Supreme Court. They plead and claim the protection 
of that decree against further molestation on this account. 
After the decree in the Supreme Court, several other of 
these defendants, who were parties defendant in the case 
above-mentioned, and who, on that account as they say, could 
not get adecree for their portions, filed a petition in the 
county court of Randolph, for their shares of the said estate 
under the will, and in that suit the plaintiff having brought 
in this claim for reunbursement, the same was allowed in the 
decree therein made, and the proportionate amount was de- 
ducted from the shares of each of the petitioners, and ordered 
to be paid into the clerk’s office of Randolph county, for the 
benefit of the plaintiff, which was done. ‘This decree is also 
pleaded as a bar for such of the defendants as were parties to 
this latter preceeding. 


J. H. Bryan, for plaintiff. 
Gorrel and W. J. Long, for defendants. 


Prarson, J. The testator by himself and administrators 
with the will annexed, received the price of the land. He 
was under obligation by force of his bond to make title; this 
was discharged by the act of the administrators with the will 
annexed, by reason whereof they became individually lable, 
and the plaintiff has been compelled, in consequence of the 
assertion of superior title, to pay a large sum. As his act 
exonerated the estate of the testator, he had an equity under 
the doctrine of substitution, to stand in the place of Burke 
and Headen the'assignee, in respect to the amount they were 
entitled to under the bond, and to be reimbursed that sum 
out of the estate of the testator. | 

The only question is, whether the plaintiff is not too late in 
seeking relief. In respect to such of the legatees as have 
paid into the office of the county court of Chatham their rela- 
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tive parts, the plaintiff is not entitled to relief under the bill 
now filed, for there is nothing to prevent him from applying 
for and receiving the fand which has been retained for his 
use. In respect to the other legatees, the plaintiff had an oppor- 
tunity, and ought to have availed himself of it, when the bill 
was pending for the settlement of the estate, and before a 
final decree was entered in this Court, under which these leg- 
atees recovered from him their respective shares, to have 
brought forward this claim and had it passed on and provided 
for inthe decree. It is too late, after a final settlement of the 
estate under the decree of the court, and after he has, in pur- 
suance of that decree, paid over their shares, for him to file 
another original bill for the purpose of recovering back by the 
decree in this case, a part of what he has paid by a decree in 
that case. There must be an end of litigation. 

The bill is singularly defective in respect to dates; enongh, 
however, appears from the pleadings and exhibits to show, 
that while the bill for a settlement of the estate was pending, 
Joab Lambert instituted an action of ejectment for the land, 
and the plaintiff was thereby notified of his danger, and was 
called upon to provide against it. He failed to do so, and 
there is no allegation to account for, or excuse, his neglect and 
laches. | 


Per Courtam, Bill dismissed. 


MARTIN STEEL against JUDITH EH. BLACK. 


The fact that the bargainor, in an absolute deed, remained in possession of 
the land conveyed, for more than a year after the sale, using it as his own, 
is dehors the declarations of the defendant, and is inconsistent with the idea 
of a purchase; and if in addition, it be proved that the seller was hard 
pressed for money, that the money advanced was not more than half the 
value of the premises, and that the defendant agreed to execute a bond to 

_ reconyey, and refused to do it, a sufficient case is made out to entitle the 
plaintiff to a reconveyance on the payment of the sum advanced, with 
interest. : 
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Cause removed from the Court of Equity of Cabarrus county. 

The plaintiff, being hard pressed for money, and his land 
being levied upon and advertised for'sale, conveyed to the 
defendant, then a married woman, a tract of land, worth two 
hundred dollars, and got her to pay off the executions that 
were then againsthim. These amounted to about $100. The 
plaintiff remained in possession of the land for a while after 
the execution of the deed, and then rented it out for a year at 
thirty dollars, which was paid to him with the knowledge of 
the defendant and with her assent. The plaintiff alleges, in 
his bill, that the land in question was advertised to be sold at 
Yoncord, on the week of Cabarrus county court, October term, 
1854, and that the defendant meeting him at that place, prof- 
fered to advance him money to pay off the executions, and to 
. take a deed for the land as security for the repayment of the 
money advanced; and as she was then a married woman, she 
‘proposed that her husband, in a few weeks thereafter, should 
execute a bond to reconvey the land on the repayment of the 
money with interest; that he agreed to the terms proposed, 
and accordingly made an absolute deed for the premises ; 
that at the same time it was agreed between them, if he was 
nnable to redeem the land, she was to advance a further sum, 
so as to make the whole sum three hundred dollars, which 
was the estimated value of the land; that in about three weeks 
afterwards he called on her to have the bond to reconvey ex- 
ecuted, when she expressed a willingness to do so, but said it 
was not convenient to do the writing at that time, and it was 
further agreed that it should be done in a short time thereaf- 
ter; that in about three weeks more he tendered her the sum 
advanced for him, which she refused, insisting that the pur- 
chase was an absolute one. 

Samuel N. Black, the husband of the defendant, died in 
the year , having made and published a will, in which 
he devised the land in question to the defendant, and ap- 
pointed her his sole exeentrix, and she therefore brought an 
action of ejectment against the terre-tenant, who had been put 
into possession by the plaintiff, which was still pending when 
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the bill was filed. The Dill is filed against the defendant in 
her individual capacity and as executrix of her husband, and 
prays for a reconveyance of the land upon the repayment of 
the money advanced, with interest, and that, for that purpose, 
an account may be taken to ascertain the amount. 

The defendant denies, in her answer, that she made any 
such agreement to reconyey the premises on the repayment 
of the money as is alleged. She says that the plaintiff, meet- 
ing with her at Concord, on the day on which his land was 
to be sold, proposed the terms which he now insists on’ hav- 
ing been agreed on between them, but that she refused them, 
and would only agree to make the necessary advance of cash, 
on condition that the land was sold to her absolutely for the 
amount he required to pay off the executions; that the plain- 
tif finding that she would not loan the money upon the seen- 
rity offered, to avoid the exposure of a public sale, agreed to 
scll the land to her for the amount required to satisfy the ex- 
ecutions, which she admits was only about half its value. 
She utterly denies the agreement to have a bond executed by 
her husband, but says she gratuitously told the plaintiff, after 
the deed was made, that she would let him have the land 
back if he would pay her the money advanced, with interest. 
She admits that she assented to the rent’s being paid to the 
plaintiff for the year after the deed was made, but she says 
this was done entirely out of favor to the plainntil, because he 
was in needy circumstances and she had got the land cheap. 

There were replication and proofs, and the cause being set 
for hearing, was sent to this Court by consent. | 


Boyden and Long, for plaintiff. 
Wilson, for defendant. 


Pearson, J. The pleadings and proofs satisfy us of these 
fucts: the plaintiff was pressed for money; his land had been 
levied on and was advertised by the sheriff for sale; the con- 
sideration paid for the land did not exceed one half of tts 
value, as admitted by the defendant, or one third according 
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to the proof; the plaintiff retained possession for more than 
a year—receipt of the rent being a oe on his part; 
the defendant admitted that she had agreed to execute a bond 
to reconvey if the money was repaid. So, undue advantage 
was tuken of the necessitous condition of the plainuti to get 
his property at much less than it would have sould for under 
execution. Phere was fraud in agreeing to execute a bond 
to reconvey and afterwards refusing to do so. Lhe possession 
of the plaintiff was inconsistent with an absolute saic, and is a 
fact dehors the declarations of the defendant. 

The circuuistanee that the defendant was a feme covert, and 
therefore her agreement to execute the bond was void, will 
pot avail her as a defense. Notwithstanding her coverture, 
she was capable of accepting the deed so as to acquire title, 
and the agreement as to the bond is relied on, not for the 
purpose of enforcing it, but for the purpose e of showing fraud 
and undue ailvantage on her part; in regard to which it is 
pregnant proof. 

The pretext set up by the answer, that the plaintiif was 
willing to scl his land absolutely, at half price, to avoid the 
exposure of a public sale, after it had been levied on and ad- 
vertised, is too flimsy to be entitled to notice 

The plainti® has established every particular necessary to 
bring his case within the principle upon which this Court will 
dec ne a deed, absolute on its fuce, to be a security for money. 

The plaintifis entitled toa tee for redemption, upon pay- 
nent of the money advanced and interest; as to which, there 
will be a reference. 


Pex Courtam, Deerce accordingly. 
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THOMAS R. MILLER against CHARLES MOORE and JAMES W. 
PATTON end THE DAVIDSON RIVER MANUFACTURING CO. 


A corporation held a tract of land under a bond for title when the purchase- 
money should be paid. This equity, it was agreed by the corporation, should 
be mortgaged in behalf of certain individual members who were about to 
incur personal liabilities for the company, and such agreement was entered 
in the minutes of the company, and afterwards a deed of trust made in 
conformity therewith. It was Held that these members, having acted on 
the faith of the resolution, were entitled to the security, and that it was 
of a nature to be upheld in equity; also that the deed of trust was but a 
a confirmation of the agreement, and had relation to the resolution. 

Held also that this equity over-reached a lein acquired by a judgment cred- 
itor, who filed a bill to subject it; he having notice of the prior equity. 

JausEe removed from the Court of Equity of Henderson county. 
Thomas R. Miller, Thomas T. Patton, Wm. Patton, Ephraim 
Clayton and Javan Trammell ; Samuel Hefner, Reuben Clay- 
ton, James Judge, James W. Patton and Charles Moore, on the 
23rd of July, 1842, formed a copartnership for the manufactur- 
ing of iron. The capital of the said company was to be $5000, 
to be made up by shares of $100. The plaintiff, Miller, sub- 
scribed three shares, James W. Patton seven shares, Moore 
five shares, and the other persons named above subscribed the 
remainder in proportions agreed on by them. Subsequently, 
the capital was increased, and Miller subscribed two additional 
shares, James Patton and Moore subscribed five shares in 
addition. The defendants Patton and Moore were the owners 
in fee of 117 acres of land lying on Davidson’s river, which 
is particularly described in the bill, and the plaintiff, Miller, 
claimed, by purchase at execution sale, 1,500 acres, adjoining 
thereto, which is also described in the bill, and on the 30th 
of that month, July, 1842, they contracted to sell these tracts 
to the company at the price of $3000, on a credit of one and 
two years, in equal instalments, with interest from the time 
of the sale till the same was paid, and executed their cove- 
nant, in which they obliged themselves to convey the 117 acres 
first above mentioned, in fee, weth warranty of title, and release 
all plaintiff Miller’s title and interest in the residue. The 
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plaintiff alleges that it was agreed between the three that, out 
of the purchase-money, Patton and Moore were to receive 
enough to pay a debt due from plaintiff’s father to one Mur- 
phy, for which they were sureties, but not to go beyond $2300, 
and the remainder was to go to the plaintiff for his claim in_ 
the land. 

It appears from the pleadings, fhat whenever instalments 
were called for by the company, the assessments on the said 
Patton, Moore and plaintiff, were not to be required in cash, 
but were to be regarded as paid at the time they were made 
payable, and the amount deducted from the purchase-money 
due for the said land. Instalments were called for, but the 
company needing money very much, the plaintiff and de- 
tendants Moore and Patton waived their rights under the 
original agreement, and paid 30 per cent. in cash. The re- 
mainder of their stock was paid for by deducting the same 
from the money due them for the land. In January, 1847, 
the company was incorporated by an act of the General As- 
sembly, under the name and style of the Davidson River 
Manufacturing Company, which charter was accepted by the 
company then existing, on the 30th of March, 1847, and the 
corporation duly organized by the appointment of officers and 
enactment of by-laws. The incorporated company succeeded 
to the rights of the former company, and became responsible 
for its debts, and, amongst these debts, the sums due to the 
plaintiff and defendants Moore and Patton. It is further al- 
leged that, besides the 70 per cent. deducted for their stock 
subscription, neither the plaintiff nor the defendants Moore 
and Patton, has received any part of this debt, and that the 
balance due after such deduction, is $1850, which the said 
incorporated company justly owes them. 

At Spring Term, 1850, of Henderson Superior Court, the 
plaintiff, Miller, recovered judgment against the company for 
the sum of $482,55-100, with interest. Ile took ont exeeu- 
tion upon the same, and had it levied on all the property of 
the said corporation liable to execution, which was sold and 
bid off by the plaintiff, and the sum thus realised was at firs: 
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applied to the satisfaction of the execution, and he alleged 
that there was yet remaining unpaid of this judgment abont 
$200; that the lands held by the said company were Improv- 
ed in value, and that they are now sufficiently valuable to pay 
the whole of the plaintiff's judgment for the purchase-money 
due him. The prayer of the bill is for an account of the affairs 
and dealings of the Davidson River Manufacturing Company, 
the amount due to the plaintiff and the defendants Moore and 
Patton, and the proportion due to each, and for a settlement 
of the remainder due him out of the land held by the said 
company under the title bond made by the plaintiff and de- 
fendants. 

The answer of the defendants Moore and Patton states that 
they had become Hable, as sureties of John Miller, the father 
of the plaintiff, and that, to save themselves from loss, they 
bought his land (the said 117 acres,) at public sale, and that 
the plaintiff had purchased the adjoining land (the 1500 acres) 
at execution sale, and it was agreed between the three that 
the land thus held by them should be conveyed to the com- 
pany at the price of 83000; but they deny that the division 
was to be made as claimed by lim, but that the defendants 
Moore and Patton were first to receive the amount of their 
liability for John Miller, which, it was thonght, would not 
amount to more than $2500, and the plaintiff was to receive 
what he had paid on his bid for the other land, which, with 
interest, it was thonglt, would amount to less than $100, and 
the remainder was to be divided into three equal parts, each 
one to take a third. 

They state that the plaintiff had been employed as agent 
and manager of the concern, and that, having managed it very 
badly and got itin debt, he brought suit for his salary and 
recovered the judgment mentioned in his bill; that he had 
the effects of the company levied on, and sold all he could 
have levied on at an undervalue, and bid itin himself. This was 
between the obtaining the judgment in his favor, (Spring Term, 
1850,) and filing his bill, (Fall Term, 1850.) It is further al- 
leged by them, that, in order to extricate the company from its 
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difficulties, it was agreed, in 1849, to borrow money from the 
bank at Asheville, and, as the bank refused to take the note 
of the corporation, a note was made in the name of Ephraim 
Clayton as principal, and the defendants Moore and Patton 
as sureties, and, at a general meeting of the stockholders, at 
Asheville, in September, 1849, it was resolved that all the pro- 
perty and effects of the company should stand pledged to 
secure the payment of the said debt, and save harmless, the 
said Clayton, Patton and Moore. There being some infor- 
mality in the wording of this resolution, it was again brought 
before the body of stockholders in April, 1851, anc moditied 
so as to express its true purpose, which was to the effeet as 
stated ; at both which meetings the plaintt® was present and 
concurred in the measure. In pursuance of this resolution, a 
mortgage, or deed of trust, ‘was drawn up embracing these 
purposes, and was duly registered. As one of the means for 
extricating the corporation from its difficulties, it was deter- 
mined to purchase the ore-bank on which they bad to rely for 
their supply of material, and $600 of the money thus raised, 
was appropriated to this purpose. Of the property which the 
plaintiff had levied on and sold, this ore-bank tract of land 
was the principal; this he bid off for S200 

‘The cause was set down for hearing on the bill, answers 
and exhibits, and sent to this Court. At August term of the 
court at Morganton, a decree was passed by consent, anthor- 
ising the sale of the lands held by the company, by a commis- 
sioner of this Court; also it was referred to d/r. Dodge, the 
clerk at Morganton, “to ascertain and report how much is 
due from the defendant, the Davidson River Manufacturing 
Company, to the plaintiff, and to the defendants Charles 
Moore and James W. Patton, for the residue of the purchase- 
money for the said lands, and what proportion is due to each 
of them; what amount of the plaintiff’s judgement against the 
Davidson River Manufacturing Company, referred to in the 
pleadings, remains unsatisted,—distinguishing between the 
judgment for costs, principal and interest ; and whether there 
existed any mortgage lien or other valid incumbrance on the 
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equitable title of the said Davidson River Manufacturing 
Company to the lands in the pleadings mentioned, or any part 
_ of them, in favor of any other person or persons, before the 
lien of the plaintiff attached by the commencement of this 
suit, and if so, the nature and extent of such lien or incum- 
brance, and the person or persons in whose favor it existed ; 
and it is further ordered, that all the matters be held over for 
further consideration of the Court.” 

‘ And it is further ordered, adjudged and decreed, by con- 
sent of parties, that in the account, complainant’s judgment 
shall not be credited with the amount of his bid for the lands 
of the defendant, but the sale shall be regarded as set aside, 
and the said lands shall be sold together with the other pro- 
perty hereinbefore referred to.” 

In obedience to this order, Mr. Commissioner Dodge report- 
ed, among other matters, that the deed in trust to Williams, 
to indemnify Clayton, Patton and Moore, gave them a lien, 
which overreached that created by the commencement of this 
suit. Plaintiff excepted to this part of the report. 

The report, in making up the balances, treats the agreement 
to set aside the sale of the ore-tract as entire, whereas the 
plaintiff contends that the lien which was obtained by the 
levy of\the execution, should have been reserved to him, and 
thus given him a preference as to that land. This is the 
ground of the second exception of the plaintiff. The cause 
was argued upon the exceptions at Morganton, at August 
term, 1857, by Bazter, for the plaintiff, and V. W. Woodfin, 
for the defendants, and removed to this Court for a second 
argument; but no counsel appearing for either party, the 
Court proceeded to consider the case. 


Pearson, J. The first exception is overruled. The cor- 
poration succeeded to the rights of the company in respect to 
the land mentioned in the pleadings—that is, an equity to 
have the legal title upon payment of the balance of the pur- 
chase-money. This equity, the corporation agreed should be 
mortgaged, or conveyed in trust as a security for the liabili- 
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ties incurred by Ephraim Clayton for its benefit; and Clay- 
ton acted upon the faith of thisagreement. This was in 1849. 
Upon the maxim, equity considers that as done which ought 
to have been done, Clayton was entitled to this security at 
the date of the agreement, which over-reaches the hen of the 
plaintiffin respect to his judgment debt, which attached by 
the filing of the bill. The objection that the maxirn cannot 
apply to an agreement to execute a mortgage or deed of trust, 
because such instruments are of no force or effect until regis- 
tered, is met by the fact, that a mortgage or deed of trust con- 
veying a chose in action, or an equity which is not subject to 
execution at law, does not come within the operation of the 
statutes in regard to registration. This is settled in Wallston 
v. Braswell, 1 Jones’ Eq. 137. So, the deed of trust after- 
wards execnted may be viewed, simply, in the light of a deed, 
in confirmation of the prior agreement, which, being in writing, 
signed by the party, or authorised agent, was sufficient to bind 
the corporation; of this, the plaintiff had full notice, and of 
course, he is bound thereby. 

The second exception is also over-ruled. When the plain- 
tiff agreed to release or waive his right in respect to the ore- 
_ bank, in order to make the property sell to advantage, he did 
not reserve any right which he had acquired by force of the levy 
of his execution; the levy or lien thereby was consequently 
waived. We are also of opinion, that the plaintiff had com- 
pensation for this waiver by being allowed the excess of the 
balance of the purchase-money, over and beyond the sum of 
$2500, in opposition to the answer, in which it is averred 
that such excess was by agreement to be divided between him 
and the defendants Moore and Patton. 


Per Curiam, Decree accordingly. 
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MARY E. JOHNSON, Lvecutrix of HEZEKIAH JOHNSON, against 
JAMES F. JOHNSON and others. 


Where a testator ordered his estate to be divided between his wife and cer- 
tain children, she to have a part for life, and, at her death, there was to be 
an equal division of the part held by her, amongst the same children, 1t was 
Held that one of the children, who had not received his share in the first 
division, had a right to have it made good to jum in the second division. 


Cacse removed from the Court of Equity of Yadkin county. 

James Jolinson died in the year 1841, having made and 
published his last will and testament, in which he appointed 
his son, James I. Johnson, his executor, who qualitied and 
undertook the administration of the trust confided tohim. In 
this will, are contained the following clauses: 

“Ttem. [lend unto my beloved wife, Cassandra Johnson, 
the one-third part of the whole of my estate, real and person- 
al: the real estate to be laid off by metes and bounds, so as to 
include the dwelling-honse in which I now live, and all the 
necessary out-houses, for and during her natural lite. oe 

“Ttem. To my son Ilezekiah Johnson, if he returns trom 
Texas within the space of seven years from the date of my 
decease, I give and bequeath one equal share of my estate 
with the rest of my children; but if he does not return with- 
in the time specified, then, and in that case, I give and be- 
queath to his children the one half as much as is hereinafter 
bequeathed to any one of my other children.” * * * 

‘«Purther. It is my will that all the balance of my estate 
be equally divided, share and share alike, between the fol- 
lowing of my children, namely, Ilarriet Tomlinson, Mary 
Bryson, Matilda Churchill, Julia Harbin, Curtis Johnson, 
James F. Johnson and William Johnson. To those of the 
aforesaid children, or any of them, to whom I may have for- 
merly loaned any negro or negroes, the said negro or negroes 
are to be valued at whatever they may have been worth at the 
time the said children received thein,.and the amount of the said 
valuation, when ascertained, is to be taken out of said child or 
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children’s individual share. And further, it is my will and de- 
sire, that at the death of my beloved wife, Cassandra, the pro- 
perty 1 have loaned her, shall be equally divided, share and 
share alike, between my children aforesaid, namely, Harriet 
Toinlinson, Mary Bryson, Matilda Churchill, Julia Harbin, 
Curtis Tolinson, James I’. Johnson, and William Johnson.” 

In order to make a convenient division of the remainder of 
the estate according to the will, the executor advertised 
and sold the whole thereof. At this sale it was understood 
that each of the legatees should bid for his or her share of the 
estate, as nearly as it could be estimated, and that the amount 
ot his or her legacy was to be deducted ont of the purchases 
thus made. Cassandra Johnson purchased property at this 
sale to the amount of. $3,540,835, for which she gave the exe- 
cutor a receipt in full for her share. 

The testator, in his life-time, had advanced property to each 
of his children, except the plaintift’s testator, and she insisted 
that, according to the terms of the will, they were bound to 
account with his estate for these advancoments. 

The several legacies, mentioned in this will, with the excep- 

tion of the plaintiff’s testator, received the full legacy to which 
each was entitled, and the widow, Mrs. Cassaridra Jolinson, 
received property to the amount of $3,540, for which she 
gave the executor a receipt in full for her share. 
— The plaintiff alleges, that her testator received only $400 
in a note on Ross MeClelland, and aroad-wazon, worth $100, 
although he returned from Texas to the county of Surry, in 
less than two. years after his father’s death. The widow had 
assigned to her for lite, among other chattels, as evidenced 
by her receipt, a mere: of slaves, who have increased and 
amount, now, to.the number.of eleven. The widow died 
shortly efor the filing of the bill, and the. defendant Law- 
rence became her administrator . He had purchased the 
shares of Wm. Johnson and Thomas Harbin and wife, in the 
said slaves. 

The plaintiff insists, that under the will of the father, she is 
entitled, as her husband’s executor, to one-eighth cf he whole 
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estate, reckoning as part of it the advancements made in the 
testator’s life-time; and she further insists, that she is entitled 
to have such eighth part made good to the estate of her tes- 
tator, out of that part of it, which was lately in the hands of 
Mrs. Johnson, and which is now held by her administrator. 

She prays for an account, and for general relief. 


Winston and Miller, for plaintitf. 
Boyden, for defendants. 


Batriz, J. We think that the obvious construction of the 
will of James Johnson, is that upon ‘the return of his son 
Hezekiah from Texas within the time specified, he was to have 
an equal share, with the children named, in what the testator 
ealls the balance of his estate. That balance included as well 
what was given to the children after the death of the testator’s 
widow, as what was given to them immediately, and there is 
nothing in the will to show that it.was intended to be restrict- 
ed to the latter. As the plaintiff alleges that her testator, the 
said Hezekiah, has not received any part of the share to. which 
he was entitled, the question arises whether she,-as his repre- 
sentative, can claim'to have it allotted out of the shares which 
were given to the widow for life, and which have come into 
the possession of the childr en by her death. We cannot per- 
ceive any Just ground upon which such claim can be resisted. 
The testator’s children, among whom the balance of his estate - 
was to be divided, are all before the Court, and a part of the 
common fund is still undivided; and it is but an ordinary: ap- 
plication of the principle, that equality is equity, that a party 
who has heretofore had nothing, shall now have a full share 
of the whole assigned to him in the present division. In this 
division, those who claim by assignment the interests of sonie 
of the legatees, can take only so much as their respective as- 
signors would have been entitled to. ~ 

There must be an account taken of ‘ie testator’s estate, and 
of what each of the children, including the plaintiff's testator 
has received, and also an account of the slaves and other ef- 
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fects, which were given to the widow for life, and which, upon 
her death, remain still to be divided according to the testa- 
tor’s will. The commissioner appointed to take the. account, 
will also enquire and report what assignments of the interest 
of any of the legatees have been made, and to whom, and the 
cause will be setaraed for further dir ections upon the coming | 
in of the report. 


Per Curran, Decree accordingly. 


JOHN N. HANFF against THOMAS 8. HOWARD and others. 


Where real property was bought for the purpose of being used by a company 
formed for the purpose of carrying on a mechanical trade, and was so used, 
and had been so used, by several companies before this, and was necessary 
to the carrying on of such business, and was mentioned in the several deeds 
to the several partners as a part of the effects of the partnership, it was 
‘Held that there was a trust of such real property, by operation of law, for 
the partnership as tenants in common, a it had not been declared in 


writing. 
A trust by operation of law, is not within the scope of the statute of frauds. 


(Hargrave v. King, 5 Ire. Eq. 4380; Cloninger v. Summit, 2 Jones’ Eq. 
513, cited and apEroved:) 


Cause removed from the Court of Equity of Craven county. 
This was a bill filed for the sale of a lot of land, to which 
the plaintiff claimed to be a tenant in common with the de- 
fendants, alleging that an actual partition could not be made | 
without great injury and loss to the several claimants. 

On the day of December, 1841, Malachi B. Robinson 
executed a deed to Wm. P. Robinson and Joseph J. Robinson, 
reciting that, by articles between Malachi Robinson and John 
Noe, dec’d., they had entered into copartnership in the ship- 
carpenter’s business, under the name and style of Noe & 
Robinson, and held the following property as effects of the 
firm, “a certain lot of ground lying in the town of Newbern, 
with the railways and other improvements thereon, and various 
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implements and artictes for the better success and promotion 
of the business of their said copartnership, all of which was 
held by them as copartners;” that the said copartnership 
had been dissolved by the death of Noe, and the said 
M. B. Robinson, as surviving partner, conveyed the whole 
of the said property to William P. Robinson and Joseph 
J. Robinson. On the same day, for a valuableconsideration, 
they sold and conveyed back to the defendant Malachi B. 
Robinson, one undivided half of the lot and its appurtenances. 
The recital in the deed sets forth that the said Malachi, William 
and Joseph, had associated themselves together under. the 
name and style of Robinson & Brothers, for the purpose of 
carrying on the ship-earpenter’s business. For the considera- 
tion of three thousand dollars they conveyed to the: said Mal- 
achi, each one half of his interest, to wit, one-fourth of the 
land, “with the wharf buildings, railway, falls and fixtures, 
incidental and appertaining to said railway, together with one 
half of all their right, title, claim and interest in and to the 
timber, tools, saws, iron-eanoe, horse, cart and harness, bel- 
lows and. anvil, and other articles bought by them at the sale 
of the effects of the late firm of Noe & Robinson.” This deed 
also sets forth the proportions in which ouch of the partners 
was to be interested in thepxofits and liabilities of the firm. On 
the 6th of April, 1843, Malachi Lb. [tobinson, with the consent 
of the other partners, sold his interest (one half) in the land, 
fixtures, tools, &c.; to Thomas 8. Howard, who thenceforward 
became a partner in the same business with the said William 
P. and Joseph J. Robinson. This sale having been made on 
a credit, the said Malachi took a mortgage on the share so 
couveyed to Howard, which was still unsatistied at the com- 
mencement of thissuit. Joseph J. Robinson, with the consent 
of his associates, Howard and Wm. P. Robinson, on the 8rd 
of February, 1845, sold and conveyed his sliare of the lot, 
railway fixtures, tools, &e., to James Pittman, who thence- 
forward became a partner with Howard and Wm. P. Robinson, 
and the business was carried on, on the premises with the rail- 
way &c.; inthe name and style of Robinson, Pittman & Co. 
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Daring the time of this latter copartnership, a house was built 
on the said lot as a residence for Pittman and his family, 
which was paid for ont of the common funds of the company, | 
which he occupied until his death, which occurred in the year 
, and was still occupied by his widow at the beginning 
of this suit. Another house on the premises, which Iloward 
occupied as a residence, was extensively repaired, also at the 
expense of the company. The firm, last formed, was carried | 
on for several years with the same means, but if became em- 
barrassed in its affairs, and at the time of filing this bill, there 
were outstanding debts against it to a considerable amount 
beyond its means. On the 10th of February, 1849, James 
Pittman made a mortgage deed to Alexander Miller, to secure 
the payment of certain debts therein specified, due by Pittman 
to one Mitchell and others, for which Miller was his surety. 
This deed purports to convey the lot, “ marine railway, build- 
ings, improvements, and every part of the gear, tools, and ap- 
purtenancees thereunto belonging.” Miller filed a bill in the 
court of equity against the heirs and personal representatives 
of Pittman, and obtained a decree of foreclosure, under which 
the interest of the said Pittman in the land in question, was 
sold at public auction and purchased by the plaintiff. The 
suit is brought to have the share thus purchased realised by 
& saie, and for partition of the money. It was insisted by the 
defendants that the said lot, with the buildings and fixtures, 
was brought into the business capital of the firm, and, as such, | 
was not liable to the private debts of the partners, either. by 
way of mortgage or by execution, but was, in the first instance, 
liable to the debts of the copartnership; that the only interest 
which the mortgagee obtained by the deed of 1849, was to 
have the surplus coming to Pittman, after the debts of the firma 
were paid. The plaintiff, on the other hand, contended that 
the Jand was conveyed to Pittman individually, and as the 
association was formed by parol agreement, the land. never 
vested in the company; that the statute of frauds prevented 
the land from so vesting. 
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The cause was set down for hearing on the, bill, answer and 
exhibits, and sent to this Court. 


J. i. Bryan, for the. plaintiff. 
Donnell and J. W. Bryan, for the defendants. 


Pearson, J. If a partner executes a mortgage of the whole 
or any portion of the partnership effects, as a security to an 
individual creditor, the mortgagee takes, subject to the equity 
of the other members of the firm, to have the effects first ap- 
plied to the discharge of the partner ‘ship debts, and acquires 
only the interest of the mortgagor; i. e., his share of .1e sur- 
plus, if any, after the liabilities and delits of the firm are paid 
and the business is wound up. ‘1.18 is a well-settled princi- 
ple and is applied not only to mortgages, but to sales under 
execution in favor of a priease creditor of one member of the 

firm. 

‘This doctrine was properly conceded in the argument, but 
jt. was insisted, for the plaintiff, that the land, arse with 
‘the marine a road, buildings and other fxtnres. did not con- 
stitute a. part. of the partnership effects; for that it was not 
embraced in the original copartnership; and in the second 
place, if it was, as the agreement was notin writing, it is void 
in respect to the land by the statute of frands. We are satis- 
fied, that althongh the legal title to the land remained in the 
respective pene of the. firm as tenants in common, yet the 
use of it did constitute a part of the partnership effects. We 

are led to this conclusion by many circumstances and consid- 
erations: The deed of William and Joseph Robinson to Malachi 
‘Robinson, December, 1841, recited: ‘“‘ Whereas, Malachi, Wil- 
liam and Joseph ‘Robinson, have agreed to associate them- 
selves together as copartners, under the name of Robinson and 
Brothers; for the purpose of carrying on the ship-carpenter’s 
business, and have further agreed to become interested in the 
‘property hereinafter mentioned, in the proportion of one halt 
by Malachi, and one half by William and Joseph, for the 
purpose of carrying on the said business.” The deed, then, 
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conveys to Malachi all right and interest in one halt’ of the 
land, marine railway, buildings and other fixtures, and timber 
on hand, tools, saws, bellows and anvil, and other articles, 
bought at the sale of the effects of the late firm of Noe and 
Robinson. A deed of the same date, executed by Malachi 
Robinson to William and Joseph Robinson, recites, that by 
articles of agreement between Malachi Robinson and John 
Noe, deceased, they had entered into copartnership in the 
ship-carpenter’s business, under the name of Noe and Robin- 
son, and held the following property, as effects of the firm, 
setting out the land, railway, &c., the same as the other deed. 
In Apr, 1848, Malachi Robinson, by deed, conveys to ‘Tho- 
mas Howard, all his undivided half or right, title and claim 
in the land and railway, &c., tools, &., describing the same 
property, and the business was then carried on by Howard 
and William and Joseph Robinson, as copartners, using and 
treating the land, tools, &c., as effects of the firm. In Feé- 
ruary, 1845, Joseph Robinson, by- deed, conveys to James 
Pittman, all his undivided one-fourth part or right, title and 
claim in the land, railway &e., tools Ge., describing the same 
property, and the business was then carried on by Howard 
and William Robinson and James Pittman, as copartners, 
using and treating the land, tools &c., as effects of the firm. 
So, this Jand has been used for many’ years as partnership 
property ; first by the firm of Noe & Robinson; then by Ro- 
binson and Brothers; then’ by Howard and the two Robin- 
sons, and then by Howard, Robinson & Pittman; and al- 
though these several firms were unconnected, and one was 
followed in succession by another, still the same land, tools 
&e., constituted the effects of the respective firms, and the 
land was identified and became just as much a part of the 
effects of the firm as the “ bellows and anvil,” orother imple- 
ments. The land was necessary for the purposes of the firm ; 
in fact, the business could not be carried on without it. The 
Jand was not only. used and treated by Howard, Robinson 
and Pittman,-as a part of the effects of the firm in the usual 
way, but a house was built on it for Pittman tolivein; How- 
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ard’s house, on it, was repaired at a large expense, and a shed 
and other buildings were erected, all of which was done and 
paid for by the firm. The deed of mortgage by Pittman to 
Miller, Jebruary, 1849, conveys all of Pittman’s “ undivided 
one fourth share, interest, estate and claim in the land, togeth- 
er with the marine railway, buildings, improvements, and 
every part of the gear, tools and appurtenances thereunto be- 
longing.” So that the deed, under whielr the plaintiff claims, 
connects the land and tools, and treats them alike as effects 
of the firm. 
“The question is, does the statute of frands make void this 

copartnership agreement in respect to the land? We find 
‘it settled by authority, that it does not; and we fully conenr 

in the reasoning on which that conclusion is based ; Dale v. 

Hamilton, 5 Hare’ s Rep. 869, and the eases there cited, where 
the subject is fully disenssed. Adams’ Eq. 86; “If land is 
acquired as the substratum of a partnership, oris ‘Sioaghiinty’ 
and used by the partnership, for partnership purposes, there 

will be a trust by operation of law, tor the partnership as tenants 
in common, although a trust may-not have been declared in 
writing, and. the ownership may not be appar ently in all the 
‘members of the firm, or if in all, may apparently be in them-as 
joint-tenants.” Zargrave v. King, 5 Ire. Eq. 480; Clonin- 
ger v. Summit, 2 Jones’ Eq: 518, are cases where ihe agree+ 
ment, in respect to.land, was held not to be'within the opera- 
tion of the statute, upon the same principle of enforcing the 
execution of a, trust. 

In our case, the legal ownership was in Howard, Robinson 
and Pittman, as tenants in common, but a trust was implied 
by operation of law, because it was a partnership transaction. 
The ldnd was necessary for the purposes of the association, 
and was brought in and used for partnership. purposes, and a 
trust, by operation of law, is not within the operation of the 
statute. 


Perr Curiam, | Bill dismissed. 


DECEMBER TERM, 1857. 446 


Willamagn<ou Williams: 


St eimai eta tae te PR Ne I NR Im Ree art a er Ree ce rer rE TE A TE Ate TT 


DAVID WILLIAMSON AND AMELIA his wife, against HENRY B 
WILLIAMS, J. B. CASHION and another. 


A court will not entertain the question of “nullity of marriage on account of 
imbecility,” incidentally, but will stay proceedings in the suit in which such 
issue is made, that it may be determined by a direct sentence in either a 
superior court of law or a court of equity. 


Cause removed from the Coart of Equity of Mecklenburg 
county. 

The bill was filed by the plaintiffs, as husband and wife, 
against the wife’s guardian, for an account and settlement of 
his trust. By way of anticipation, it was alleged, that the 
form of a marriage had passed between the feme plaintiff and 
one Cashion, w ea is still living, and that the defendant made 
that as an excuse for not settling with the plaintiff; but that 
this was not a bar to their right of recovery, for that at the 
time of this pretended marriage, she was little over thirteen 
years old; was very weak of intellect, aud was brought to 
submit to this pretended ceremony by frand and artifice, ac- 
companied, in some degree, with actual force, bat that she 
did not understand the nature of the transaction in which she 
was involved; that she did not give her consent to a mar- 
riage, and never afterwards consuminated such a marriage by 
cohabitation with said Cashion; that she remained in the 
house of the said Cashion, closely watched by his near rela- 
tions, residing with him, for about six months, when acciden- 
tally meeting with her mother, she was rescued from this 
state of dnress by her, assisted by her slaves; that she never 
saw orspoke to the said Cashion afterwards; that he shortly atter 
this ran away from this country and went to parts unknown to 
her; that this took place in 1846, more than nine years be- 
fore the filing of this bill, and that the said Cashion, except 
one visit to her mother’s house, a few days after her rescue, | 
when she refased to see him, has made no assertion of marital 
rights or authority. The plaintiffs state that, not deeming 
such an iniquitous transaction a marriage, after arriving 8: 
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mature years and a better state of mind, she entered into a 
marriage with the plaintitf Williamson, and as such husband 
and wife, this suit is brought for the recovery of her estate, 
which consists of land and slaves and money, and the profits 
arising from these for several years past. . 

The defendant Williams, the guardian, avers the validity 
of the former marriage, and alleges it in bar of the plaintiffs’ 
right to recover in this action. 

A judgment pro confesso was entered as to the defendant 
Cashion. Replication, commissions and proofs, and the cause 
being set for. hearing, was sent to, this Court, where the case 
was contested upon the question of the validity of the former 
marriage. | | | 


Osborne and Jones, for plaintiffs. 
Welson, for defendants. 


Pearson, J. This is an ordinary bill by a ward against a 
guardian for an. account and settlement of herestate. By way 
of anticipating the defense, the plaintiffs charge that the de- 
fendant refuses to account, pretending that, prior to the inter- 
marriage of the feme plaintiff with the other plaintiff, she was 
married to one Cashion, who is still living; but they aver 
that, although there was a marriage de facto between the said 
Cashion and the feme plaintiff, yet such marriage was null 
and of no force or effect, for that, at the time of its celebration, 
she was of a weak and imbecile mind, and did not consent. 
to the marriage, but was by fraud and duress procured to 
enter into it against her will, and that as soon as she was freed 
therefrom, she separated from him and refused to recognise 
the relation of man and wife in respect to him. 

The answer relies upon the murriage of the feme plaintiff 
with Cashion as a defense, and the validly of that marriage 
is thus incidentally put in issue. | | 

The plaintiffs’ counsel cited several saints’ in Appa of 
the position that where “nullity” of marriage is incidentally 
put in issue, in any proceeding, before any tribunal, such 
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tribunal has power to decide the question as necessarily 
involved in the exercise of its appropriate jurisdiction. With- 
out entering upon this subject, it is sufficient to say, in the 
language of the court, in Johnson v. Kincade, 2 Ire. Kq. 474, 
“Tt is convenient and fit in respect to the decent order of 
society, the condition of the parties and succession of estates, 
that the validity of such a marriage should be directly the 
subject of judicial sentence.” And as the Legislature has 
conferred sole, original jurisdiction in all applications for di- 
vorce, upon the superior courts of law and courts of equity, 
(Rev. Code, ch. 39, sec. 1,) and pointed out the mode of pro- 
ceeding, and the rules and regulations to be observed (see. 5) 
and required that the material facts charged in the petition 
or libel shall be submitted to a jury, upou whose verdict, and 
not otherwise, the court shall decree, (see. 6,) and authorised 
a decree from the bonds of matrimony, or that the marriage 
is null and void, and, after a sentence nullifying or dissolving 
the marriage, all and every, the duties, &c., in virtue of such 
marriage, shall cease and determine, with a proviso as to the 
legitimacy of the children, (sec. 11,) we do not feel at liberty 
to decide a question of such grave importance, as a thing 
collateral or incidental to an ordinary bill for an account, 
where the trial will be made, without the intervention of a 
jury, upon depositions which are usually taken in a defective 
and unsatisfactory manner; shen v. Curroll, 1 Jones’ Rep. 
27. 

That the jurisdiction of the Superior Courts of Law and 
Courts of Equity, under the statute, extends to a case of 
“nullity of marriage, is settled; /ohnson v. Aineude, supra y 
Crump v. Morgan, 3 Ive. Eq. 915 and the propriety of re- 
quiring that fact to be established by the judgment or sentence 
of a tribunal having sole original jurisdiction, is too manifest 
to require any further observation. — 

The cause will be retained “for further directions,” to the 
end, that the plaintiff, if so advised, may institute proceedings 
in the proper court to obtain a decree of nullity of marriage, 
after.which they will be at liberty to move in this cauge, and 
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in the meantime to take any order that may be necessary to 
secure the fund. 


Per Contam, Deeree. accordingly. 


JOSEPH POTTS and others against JOUN BLACKWELL and others, 


Where one of two partners, by a mortgage deed, conveys to the other, part- 
nership effects, to secure debts alleged to be due from the one to the other, 
which deed and effects are assigned to bowa fide creditors of the mortgagee, 
to secure debts due from him to such creditors, such conveyance was Sele 
to be valid against creditors of the firm, who had acquired no lien. | 

A trustee or mortgagee is a purchaser for a valuable consideration, within the 
provisions of 13th and 27th Eliz,, but it seems he takes subject to any equity 
that attached to ithe property in the hands of the debtor, from which he 

- cannot be discharged by the want of notice. 

Plaintiffs in a court of equity are only bound to show that they have reduced — 
their debts to judgments, when they sue as creditors, to obtain an equita- 
ble fi. fa. where property cannot be reached by a ji. fa. at law, or where 
they sue to have the rights of their debtor declared and incumbrances 
removed, $0 as to make the property bring a fair price. 


Cause removed from the Court of Equity of Beaufort county. 

Benjamin F. Ilanks, being largely indebted to several per- 
sons, on the 17th of September, 1856, exccuted a deed of trust 
to the plaintiffs, Potts, Myers and Donnell, to secure the pry- 
ment of these liabilities, conveying to them several parcels 
and lots of land in, and near, the town of Washington, in this 
State, on which were erected valuable steam saw-mills, dis- 
tilleries and planing machines ; also the machinery and im- 
plements pertaming to these mills, &c.; also a steam-boat, 
ealled the Astoria or Post-Boy. Which deed of trust was re- 
gistered on 18th of September, 1856. 

B. F. Uanks had carried on the business of sawing and 
planing lumber at these several mills, and shipping and sell- 
ing the same, and of distilling, in his own name, from the 
year 1844, up to the 23rd of Angtst, 1856, but was, in fact, in 
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secret copartnership in that business with the aurnaant John 
Blackwell; who resided in the town of Newbern, The busi- 
ness had been unprofitable for several of the latter years of the 
copartnership, and when the partnership was dissolved on 23rd 
of August, 1856, it was largely insolvent, as was cach of the 
partners, Hanks and Jolin Blackwell. 

On the said 23rd of August, 1856, a written contract of dis- 
solution was entered into, and as a part thereof, [lanks exe- 
euted to John Blackwell, five notes of four thousand dollars, 
each payable in one, two, three, four and five years, bearing 
interest from that date, and at the same time executed a mort- 
gage decd, conveying the same property that was after- 
wards conveyed in trust to the plaintiffs (which is above 
described,) to the said John Blackwell, to secure the payment 
of the same. The consideration of these notes, as stated by 
both the partners, was, that Hanks had used, on. his private 
account, funds of the firm, to the amount of twenty thousand 
dollars, and these notes were given as:an equivalent to the 
other partner. The mortgage deed to Blackwell was regis- 
tered on the same day with the deed of trust. made to the 
plaintiffs, but a short tine before it. 

At the time of this transaction, John Blackwell was indebt- 
ed to his brothers, Robert M. Blackwell, Josiah Blackwell 
and James M. Blackwell, who all lived in New York, in sev- 
eral sums to cach, amounting in the aggregate, including in- 
terest, to twenty thousand dollars ; and on the same dav on 
which ‘the mortgage was executed, to wit, on 23rd August, 
1856, it was formally assigned to them. 

The plaintiffs allege, in their bill, that, in fact, John Black- 
well had no such debt against Hanks, as that stated by them 
as the cunsideration of the notes and mortgage; that a true 
state of the dealings showed him to be indebted to the firm ; 
that both partners well knew of the insolvency of the firm, 
and that in contemplation of an early disruption of the busi- 
ness, these notes and the mortgage were fabricated fraudulently 
to transfer these effects beyond the reach of their creditors. 

The prayer of the bill is, thatthe mortgage may be declared 
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fraudulent, and that the assignees, Robert M., Josiah and 
James M. Blackwell, may be compelled to are their es- 
tates to the plaintiffs, Potts, Myers and Donnell, for the ben- 
efit of the creditors provided for in the deed of trust made to | 
them. | 
All the defendants answered. Sobert M., J osiah and 
James M. Blackwell, state fully the origin and nature of the 
several debts to them, and aver that they were bona fide and 
justly due them; they deny that they had any reason to be- 
lieve, or did ree that the frm of Hanks and Blackwell 
was verging on insolvency, when the notes and mortgage deed 
were ante and assigned to them; that so far from that, they 
were informed, and caer that Haake. after the dissolution, - 
was abundantly good for all his debts. : Hanks and John Black- 
well deny the material allegations in the bill, and aver that — 
the transaction of the notes and mortgage was fair and honest. 
There were proofs taken on both sides, and the cause was 
set down for héaring on the bill, answers, exhibits and proofs, 
and sent, to this Court by consent. | 


Rodman, for plaintiffs. 
Fowle and Lodman, for defendants. 


The argument: of Mr. Fowle was as follows: 

Ist. There was no fraud in the conveyance from Hanks to 
John Blackwell. But, if there was, the plaintiffs are not 
entitled to recover; for 

2. They must anim either as purchasers or creditors, under 
27 or 13 of Eliz. ; Rev. Code, ch. 50, sees. 1, 2. 

1. Are they purchasers, under 27 Eliz.? We think they 
are; Roberts on Fraud. Conveyances, 373; Chapman v. Einery, 
Cowp. 279; 5 Ire. 91; 1 Ire. 149; 3 Dev. 105. 

Being purchasers they might have taken the land as against — 
John Blackwell, but not ‘the steam-boat, which is personalty, 
since the 27 Eliz. applies only torrealty ; Grimsley v. Hooker, 
3 Jones’ Eq. 7; Green v. Kornegay, 4 Jones, 69. 

The objection that the deed to John Blackwell was not 
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recorded in the custom-house, according to the act of Congress, 
will not avail the plaintiffs, because Congress only has power 
to regulate commerce with foreign nations and among the 
several States, and with the Indian tribes ;” Constitution of 
United States, Art. 1, sec. 8, clause 3. 

In our case, the steam-boat plies between Washington and 
Beaufort, and never leaves the territorial limits of North 
Carolina. But Robert, Josiah and James Blackwell are pur- 
chasers (i. e. if a mortgagee is a purchaser) from John Black- 
well for a valuable consideration, and without notice, for the 
deed to the plaintiff had not been executed at the time of the 
conveyance to them. They, therefore, take discharged of the 
plaintiff’s claim; Rev. Code, chapter 50, sec. 4. Ifa mort- 
gagee is not a purchaser, the plaintiffs cannot claim as pur- 
chasers; for a trustee_and the cestuique trust, together, are 
equal toa mortgagee. The interest remaining in the trustee. 
has been declared to be an equity of redemption, under the 
act of 1812; Szmpson v. Fries, 2 Jones’ Eq. 156; Harrison 
v. Battle, 1 Dev. Eq. 587.} 

2. As creditors of the partnership, they are not entitled; 
because 

1. They have not reduced their claims to judgment and 
taken hold of the property ; Grimsley v. Hooker, 3 Jones’ Eq. 
7; Harrison v. Battle, 1 Dev. Eq. 587. | 

2. The ereditors of a partnership have no lien in equity 
against partnership effects, except through the partners them- 
selves; Adams on Equity, [243,] note (1,)457. The creditors’ 
right may, therefore, be terminated at any time by the act of 
the partner, through whose lien they claim ; Clement v. Foster, 
83 Ire. Eq. 213; Parrish v. Lewis, 1 Clarke. C. R. 191; Water- 
man v. Hunt, 2 R. I. 298. Thus a sale of each partner’s in- 
terest upon separate executions to the same purchaser, passes 
the whole interest in the partnership property discharged of 
the partnership debts, for the equities of the partners have 
then ceased; Doner v. Stauffin, 1 Pa. R. 198; Baker’s Ap- 
peal, 21; Penn. St. R. 83. Soa conveyance of partnership 
property to pay seperate debts of the partners, if bona fide, is 
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binding, whether the partnership be solvent or not; Adden v. 
Centre Walley R..R., 21 Conn. 180. 
Lastly. An assignee of a mortgage given to one partner by 
another member of the firin, holds unaffected by the claims of 
the partnership creditors, Waterman v. Llunt, 2 Nl. Island, 298. 


Pearson, J. This is a contest between two sets of credit- 
ors, one the creditors of Ilanks and Blackwell, the other 
creditors of Blackwell. . The debts of each are admitted to be 
true ; so they are equally innocent, and the question is, upon 
which shall the loss fall? The plaintiffs claim under a deed 
of trust executed by Ianks to secure them; the defendants 
(except Hanks and John Blackwell) claim under a mortgage 
executed by Ifanks to Blackwell, and by him assigned to 
them prior to the execution of the deed of trust. The pro- 
perty is the same, and belonged to the firm of Llanks and 
Blackwell. 

The plaintiffs put their equity on the ground that they are 
firm-ereditors, and the property was firm effects, and it was 
afraud on their rights for Blackwell, with the concurrence of 
Hanks, to withdraw these effects from the firm and apply 
them to the payment of his individnal debts, as they well 
knew that the firm was not in a condition to meet its habili- 
ties. They seek to have the mortgage put out of their way. 

Before entering upon the panels which we think governs 
this case, it is proper to dispose of two questions much dis- 
cussed at the bar: Is a deed of trust, or a mortgage, made to 
secure an existing debt, a conveyance for valuable consider- 
ation ? 7 

It is a settled principle, acted upon every day, that the trus- 
tee, or mortgagee is a purchaser for a valuable consideration 
— within the provisions of the 18th and 27th of Elizabeth ; > but 
it would seem they take subject to any equity that attached 
to the property in the hands of the debtor, and cannot dis- 
‘charge themselves from it on the ground of being purchasers 
without notice ; in like manner asa purchaser at execution 
sale takes subject.to any equity against the debtor, without 
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reference to the question of notice. This distinction is a plain 
one, and reconciles the cases, Donaldson v. Bank of Capé 
fear, 1 Dev. Eq. 108, Larriss v. Horner, 1 Dev. and Bat. Eq. 
455, Lolderby v. Blum, 2 Dev. and Bat. Eq. 51, with the 
settled principle above stated. We are not at liberty, how- 
ever, to decide the question, as both parties stand on the same 
footing with regard to it; so the case does not present it. 

It was insisted that the bill could not be sustained, becanse 
the plaintiffs had not reduced their debts to judgments. That 
is only required when a creditor, gs such, seeks to haye an 
equitable 7. fa., on the ground, that the property cannot be 
reached by a jt. fa. at law, or because it is necessary to have 
the rights of the debtor declared, and incumbrances removed, 
so as to make it bring a fair price. The plaintiffs do not sue 
in the character of creditors, but of sudsequent purchasers, and 
their debts being admitted to be true, constitute a valuable 
consideration, and possibly they conld have reached the land 
under the 27th Elizabeth, if it had remained in the hands of 
John Blackwell; but in respect to the steam-boat, which is 
personal property, the case of Gremsley v. Llooher, 8 Fones’ 
Eq. 4, nay have been in the way even as against him, for 
they claim under Ifanks, the alleged fraudulent donor, and 
the property (as the 27th Eliz. has no application,) can only 
be reached by a title paramount to that of the fraudulent 
donee. 

There is a broad ground upon which the plaintiff must fail: 
If a partner conveys the effects of the firm to secure his indi- 
vidual debts without the concurrence of the other partner, 
only his interest passes 5 that is, his share of the surplus after 
the debts of the firm are paid and the business closed; /Zanff 
v. Howard, ante 440, decided at this term. But if the eon- 
veyance be made with the concurrence of the other partner, 
the property passes, and it is binding upon the firm creditors, 
for they had no lien on the firm effects, and can only work 
out an equity to subject the firm effects to the payment of the 
firm debts, under and through the other partner, which is pre- 
cluded by his concurrence; Clement v. Loster, 3 Ire. Eq. 218; 
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Hassell v. Grifin, 2 Sones’ Eq. 117; Rankin v. Jones, Ibid. 
169. —— 
In our case, Hanks agreed that Blackwell should appropri- 
ate the firm effects to the payment of his (Blackwell’s) indi- 
vidual creditors, to the amount of $20,000, the sum set ont in 
the mortgage. It is said that he did so because he had used 
effects of the firm to that amount for his own private purposes, 
and thought it fair that Blackwell should have the same 
amount. Whether this be so or not, is a question between 
themselves. It is certain Hanks did concur and join in the 
conveyance that was made to secure the defendants. It is 
also certain, that they are bona fide creditors of Blackwell, 
and no imputation can be made of a want of bona fides, in 
respect to the manner in which they obtained the security. 
This being the case, itis immaterial what form the parties 
adopted in order to effectuate their purposes; it might have 
been done by a mortgage executed both by Hanks and Black- 
well; or by a mortgage executed by Blackwell and concurred 
in by Hanks; or a mortgage executed by Hanks to Blackwell 
and by him assigned to the other defendants, which was the 
form adopted. All that was essential, to give effect to the 
transfer, was the concurrence of Hanks, and bona jdes on the 
part of the defendants, who are creditors of Blackwell. This 
made the conveyance valid against the creditors of the firm 
who had acquired no lien, and presents the ordinary case of 
a bona fide purchase for value from a fraudulent donee, and 
a subsequent dona fide purchase for value from the donor, in 
which case it is well settled, that the first purchaser holds 
against the subsequent purchaser, under the 27th Elizabeth. 
Bill dismissed with costs as to Hanks and John Blackwell. 


Per CoriaM, Decree accordingly. 
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THOMAS B. POWELL against SAMUEL M. COBB and others. 


Where slaves were bequeathed to a trustee for the sole and separate use of a 
feme covert for her life, with a remainder to her children, money arising 
from the hires and profits of such slaves in the life-time of the feme, if in 
the hands of a trustee, go to the wife’s representative, where it would, in 
the first place, be lable to any debt she might have contracted in anticipa- 
tion of the fund, and then become the property of the husband, jure mariti, 

Where an ignorant old man was induced to execute a deed, surrendering to 
his children a large fund to which he was entitled, by being informed by 
them of the opinion of a lawyer whom they had employed, and in whom he 
had great confidence, which opinion was, that he had no right, and by the 
false representation of one of his children as to what they had agreed to 
give him, and as to the purpose for which the deed was to be used, a court 
of equity will disregard such conveyance as being against conscience, and 
decree the fund as if the conveyance did not exist. 


Cause removed from the Court of Equity of Caswell county. 


Joel Cannon, the father of Mrs. Annie Powell, the late wife 
of the plaintiff, by deed, dated in 1829, conveyed a woman 
named Peggy, and her two children, Milly and John, to trus- 
tees for the sole and separate use of the said Annie during her 
life, with a remainder to her children. The trustees, named 
in the deed, having left the State before the trust was com- 
pleted, the defendant Allen Gunn was, by an order of the 
Court of Equity of Caswell county, made in 1848, substituted 
in their place, and for many years received the hires and 
profits of: the slaves, only a small portion of which was. 
ever paid to Mrs. Powell. In 1855, Mrs. Powell died intes- 
tate; and the defendant Cobb became her administrator. The 
said Cobb, with the other sons-in-law of the plaintiff, consult- 
ed counsel as to their rights to the accrued fund in the hands 
of the trustee, and as to the proper mode of recovering the 
same; he gave it as his opinion that the profits and hires of 
the slaves arising to the said Annie Powell during her life- 
time, and which were then in the hands of the trustee Gunn, 
went, not to the plaintiff, Powell, but to the administrator 
of Mrs. Powell for the benefit of her children; but out of an 
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abundant caution, and to facilitate their proceedings against 
the trustee, he advised that they should procure a release from 
the plaintiff of his right to the fand in question, and to that 
end drew up a deed, of which the following is a copy of the 
material part thereof: “ Whereas, Joel Cannon, late of Cas- 
well county, conveyed by a deed of settlement, on 29th day 
of December, 1829, to Elijah Cannon and James Cannon, 
trustees, a negro woman by the name of Peggy, and her chil- 
dren, Milly and John, to hold to the exclusive and sole use of 
Annie Powell during her life-time, and after her death said 
slaves, with their increase, to be divided between her chil- 
dren; and whereas, Elijah Cannon and James Cannon left 
the State of North Carolina, and settled in some distant State, 
whereby it became necessary to appoint other trustee or 
trustees, and Doctor Allen Gunn having been appointed, 
who has had control of said slaves for many years, and 
the said Annie having died in the month of July last, and 
being willing to carry out to the full extent the wishes of 
my late father-in-law, Joel Cannon, in his provision for lis 
daughter and her children: Now, therefore, this indenture 
witnesseth, that for and in consideration of one dollar to me 
in hand paid, * * * IT have bargained and sold, deliv- 
ered, transferred, made over and assigned, and by these pre- 
sents do bargain, sell, deliver, transfer, make over and assign, 
‘to Samuel Cobb and his wife Matilda, Jeremiah Rice and his 
wife Mary Anne, Andrew J. Cobb and his wife Jemima, and 
Josiah Powell, all the right, title and interest which I have, 
or may have, in the slaves Peggy, Milly and John.” Then 
follows a conveyance of the “profits, hires or issues of thé 
said slaves, which accrued in the life-time of his wife.” ‘This 
instrument was carried some ten miles distance from the 
court-house where it was prepared, to the residence of the 
subscribing witness, Haralson, where it was presented to the 
plaintiff by the defendant S. M. Cobb, and by him (p’ff) exeent- 
ed, and witnessed by Haralson, though from the situation of the 
parties, it being night, and there being no light at hand, they 
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were not able to read the paper, and it was never read to or 
by the plaintiff at all. 

The bil charges that Cobb, having stated his errand and 
the opinion of the lawyer, whom the children had retained, 
told the plaintiff that they (the. children) had agreed, if he 
would sign the deed, they wenld convey Peggy to him for his 
lite; that this was untrue; that no such agreement was made 
amongst these parties, and when called on that they refused 
to fulfill this promise. The plaintiff alleges, being ignorant 
of his rights, in this particular, confiding in the integrity and 
intelligence of the attorney whose opinion was made known 
to him, not supposing he had any right to these profits and 
hires, and believing it would facilitate the recovery of his 
children and sons-in-law in their suit against the trustee, 
and also influenced by the consideration that they would con- 
vey Peggy to him for his life, he did exeeute the deed afore- 
said, strrendering all his claim to these hires and profits to 
the defendant Cobb, and the other defendants, his associates 5 
but he insists that it would be iniquitous in them to set up 
such deed against him, and he prays that, notwithstanding 
such deed, the defendant Gunn may account and pay the fund 
in question to him. Gunn was made a party defendant. 
Samuel M. Cobb and his wife Matilda, Jeremiah Rice and 
his wife Mary Anne, Andrew J. Cobb and his wife Jemima, 
and Josiah Powell, children and sons-in-law of the said Annie, 
are also made parties defendant. 

The answer of 8. M. Cobb, which is the subject of a par- 
ticular examination by the Conrt, contains this language: 
“The defendant further answering, saith that the plaintiff 
has no right to any portion of the slaves, nor to the hires and 
profits, for reasons appearing on the face of the conveyance 
of Joel Cannon.” * * “Joel Cannon attempted to provide 
for his danghter Annie Powell and her children, to the utter 
exclusion of the husband, which is apparent upon the deed, 
which contains the following language, (quoting from the 
deed): The defendants submit, from the conveyance, it is 
plain that the grantor intended entirely to exclude the plain- 
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tiff from any and all interest in the slaves; and they further 
submit, that if any portion of the hireand profits of the slaves 
was in the hands of the trnstee, wmexpended at the death of 
Annie Powell, such profits were incidents growing out of the 
slaves, and must necessarily pass with the slaves over to those 
in remainder; the plaintiff cannot surely have a greater in- 
terest in the profits of the slaves after the death of his wife 
than he had during the coverture.” The part of the answer 
relating to the execution of the deed by the plaintiff’, and to 
the negro Peggy as a consideration, and the concomitant eir- 
cumstances and conversations, with the account of the same, 
as given by the subscribing witness, [faralson, in his deposi- 
tion, are so fully noticed by his Honor in delivering the opin- 
ion of the Court, that it is not deeined necessary to state them 
here. | | 

Replication and proofs. The cause being set for hearing 
on the pleadings, exhibits and the evidence, was sent to this 
Court. 


Bailey, Mit and Fowle, for the plaintiff. 
Morehead, for the defendants. 


Pearson, J. By the deed of Joel Cannon, a separate estate 
in the use of the slaves vested in the wife of the plaintiff for 
life, with a remainder to her children. The children had no 
more right or claim to the profits and hires of the slaves du- 
ring her life-time than she had to the slaves after her death. 
Had the profits and hires been received by her, any part thereof 
remaining on hand at her death, would have belonged to the 
plaintiff as husband, jure marite. As they were not paid 
over, but remained in the hands of the trustee, the adminis- 
trator of the wife became entitled thereto, to pay such debts 
as she might have contracted in anticipation thereof, and the 
plaintiff was entitled to the surplus; MJolony v. Kenady, 10 
Simons, 254; Johnston v. Lumb, 15, Ibid. 308. Bell on 
Husband and Wife, 64, Law Lib. 493; McQueen, 285. The 
case put in the argument :—If a bond be given, any interest 
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accrued at the time of the gift will pass as an incident,—is not 
applicable. A more apposite case is, a bond or bank-stock 
is given to A for life, remainder to B: [las B any pretext for 
setting up a claim to the interest or Cividends which accrue 
during the life-time of A? | 

The case turns upon the validity of the deed of transfer. 
We are satisfied that it was obtained under such circum- 
stances as make it against conscience for the defendants to 
set it up or seek to claim any benefit under it. The plead- 
ings and proofs present this general view: An ignorant old 
man is entitled to a fund of some $1500, the accrued profits 
of slaves while they were held by a trustee for the separate 
use of his wife. Ilis children and sons-in-law are entitled to 
the slaves. One of the sons-in-law «dministers upon the es- 
tate of the wife. . Counsel is consulted by the latter in regard 
to their rights and the proper mode of proceeding in order to 
get the fund out of the ands of the trustee. They are ad- 
vised that they are not only entitled to the slaves, but to the 
accrued profits, the counsel falling into error by this falla- 
cious reasoning which is set out in the answer: ‘“ The plain- 
tiff cannot, surely, have a greater interest in the profits of the 
slaves after the death of his wife, than he had during the 
coverture, and by the terms of the deed the property is to be 
held to her exclusive use.” So, itis concluded that the old man 
had no right to the profits; but the counsel advised, “out of 
abundant caution, the plaintiff had better release his interest, 
if any, in the hire and profits,” so as to relieve the children 
of all difficulty in bringing the trustee to account. Accord- 
ingly, the counsel draws up a formal deed, reciting the deed 
of settlement, the substitution of the defendant Gunn in the 
place of the original trustees, and that the plaintiff, “being 
willing to carry out, to the full extent, the will of his late 
father-in-law, Joel Cannon, in its provision for his daughter 
and her children, in consideration thereof, and in further con- 
sideration of one dollar, “doth bargain and sell, transfer, 
make over, and assign” to his children and sons-in-law, all 
the slaves and their increase, and also doth “hereby make 
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over and assign all right, title and interest, which I have as 
husband, or may have as administrator of my wife, to the 
profits and hires of said slaves accrued in her life-time, &c.” 
This deed is handed to the defendant Cobb; who procures the 
old man to execute it; neither the old man; nor Cobb, nor the 
subscribing witness, being able to read it; but Cobb tells him 
that it gives up all right or claim to the Saves and their profits, 
and informs him what lawyer drew it; the old man remarks, 
“T do not believe he would. do any ding to Injure me,” and 
thereupon he executes it. So, it is manifest that it was exe- 
cuted by the plaintiff in ignorance of his rights; which ignor- 
ance was induced by an error of the counsel employed by the 
defendants, in whom the plaintiff had entire confidence, not 
only as a lawyer, but as aman; and it is also manifest that it 
was executed by the plaintiff for the purpose of enabling his 
children and sons-in-law to prosecute successfully w hat he 
supposed were their rights against the trustee, who held the 
property and the neon profits. A simple statement of the 
circumstances, under which the execution of the deed was 
procured, is enongh to show that it is against conscience for 
‘the children and sons-in-law to turn upon the old man and 
use this deed, not for-the purpose for which he executed it, 
but for the purpose of depriving him of what justly belongs 
to him. 

The same conclusion follows from a particular view of the 
part acted by the defendant Cobb. He says he carried the 
deed to the plaintiff and got Azm to sign zt. Te told him its 
-contents—did not tell him he was to have Peggy as the consid- 
eration of executing it; “he might have said, and probably 
did say, that, when he went to house-keeping, old Peggy could 
work for him; but he never intended, nor’ did the plaintiif 
understand, that he was to have the use of Peggy as a matter 
of right.” This is the account he gives of the manner 7 
heen he got the old man to sign it. Haralson, the subscribing 
witness, flatly contradicts him. ‘“ Mr. Cobb told Mr. Powell, 
if he signed that paper he would sign away all of his interest 
in the estate many and forever, and we have un agreed to give 
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you the old negro woman Peggy.” “ Myr. Powell replied, that 
is just as much asI wanted, as they are all my children, and 
as he only wanted her to cook and wash forhim.” “Mr, Cobb 
told Mr. Powell, if he died, the negro must come back to the 
children.” Mar. Powell replied, “he had no use for the negro” 
aiter his death.” “Mr. Powell then signed it and I witness- 
ed it.” The witness says none of them could read the paper, 
and adds, “I think he said something about his not believing 
that the counsel, who drew the paper, would do any thing to 
injure him.” 

The other defendants say, they never did agree to let the 
plaintiff have Peggy as a consideration for executing the deed; 
on the contrary, they say they did not beheve the plaintiff 
had any right to the slaves or the profits, and they still deny 
his right. So, the plaintiff was induced to execute the deed, 
not only in ignorance of his rights and adzena ententzone, but 
by means of a direct falsehood in regard to the consideration, 
which was told to him by the defendant Cobb, acting for him- 
self and as their agent. They repudiate his act. The consid- 
eration, being a parol agreement to transfer an interest in a 
slave, cannot be enforeed, and as a matter of course, they 
cannot avail themselves of the iniquity of their agent.- 

The plaintiff is entitled to the relief prayed for. 


Per Ovrram, Decree accordingly. 


BRYAN GARDNER and another against SAMUEL MASTERS. 


Where matters in controversy are submitted to arbitration by agreement of 
the parties, being a tribunal of their own choosing, it is independent in its 
action, and no appeal will lie from its decision ; neither can it be rescinded 
by a court of law or equity. The only ground upon which an award upon 
a submission in pais can be set aside in a court of equity is, that it is against 
conscience to take benefit under the award. 

An award upon a submission, in a suit pending in court, requires more certatn- 


463 IN THE SUPREME COURT. 


Gardner v. Masters: 


erat 


ty than is required in an arbitration by agreement out of court, because the 
court is to pronounce its Judgment upon it. 

Mistakes in charging interest and the like do not furnish a gr ound for a court 
of equity to eee and set aside an award. 

A want of certaint 1) and finality are not such errors as make it against con- 
science to seek the enforcement of an award. 

An award is deemed sufficiently certain and final when it is as much so as 
the nature of the case will admit. 

In a suit brought upon a bond conditioned for the performance of an award, 
a3 the question whether the authority of the arbitrators was revoked be-~ 
fore the award was made, can be legitimately put in issue therein, a court of 
equity will not take cognizance ofit. Nor is there anything in that question 
affecting the conscience of him in favor of whom is the award. 

A court of equity will not set aside an award because the arbitrators have award- 
ed costs in such a case without authority, as the party can have the benefits 
of it, on the trial at law, in the mitigation of damages. 


Apprat from the Court of Equity of Craven county, Judge 
Euuis presiding. 

The bill was filed for an injunction to restrain the defend- 
ants from proceeding to enforce the collection of a bond giv- 
en by the plaintiffs, for the performance of an award made 
by certain arbitrators, or otherwise, for the recovery of the 
award made by them. 

The plaintiff Bryan Gardner, and the Agena. Samuel 
Masters, entered into a copartnership in the business of mak- 
ing, distilling and selling turpentine in the State of Georgia, 
awa for this purpose they purchased a body of land in the 
county of Charlton in that State, from one C, Tall, and hired 
from him a number of slaves with which they commenced 
that business on Ist of July, 1853. The name ot the firm was 
agreed to be “Gardner and Masters.” Each par tner was to ad- 
vance an equal share of the funds to establish and carry on 
the business; each was to be equally liable for the charges, 
losses and expenses of the same; and each to draw an. equal 
share of the profits. The business was carried on under this 
copartnership until the 11th of December, 1854, when-it was_ 
dissolved by mutual consent. In the prosecution of the busi- 
ness, they purchased a number of slaves, wagons, mules, and 
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implements for carrying on the work, which were entered 
on the books of the firm as a charge against it, and the active 
operations, during the partnership, were conducted at a place 
called “Camp Pinckney,” situated upon their possessions 
aforesaid. On the dissolution of the copartnership, a division 
of the slaves and effects took place between them, the share 
of the plaintiff being put into the possession of Joseph Simp- 
kins as his agent. 

Differences having arisen between the partners as to the 
settlement of their copartnership dealings, it was agreed that 
all the matters pertaining to their copartnership business 
should be referred to two arbitrators, Messrs. Jerkins and 
Guion, with power in them to choose an umpire, and each 
was to execute a bond with security, conditioned for the per- 
formance of such award as might be made, and as a basis up- 
on which the arbitration was to be conducted, it was agreed 
in writing, in substance as follows: 

1st. That Masters should make over to Gardner, a full and 
perfect title to the Camp Pinckney lands. 

2d. That Masters was to be looked upon as one who had 
loaned his money to Gardner. 

3d. That Gardner was to refund the same to Masters, with 
six per cenf interest from date and one per cent for damages. 
That Gardner was fo pay Masters for the use of his negroes 
and their expenses in travelling to and trom Camp ected 
and his own travelling expenses. : 

4th. That Masters avould retain the slaves which he had re- 
ceived, on the dissolution of the copartnership, as a part pay- 
ment, also such sums as he had received, and such as might 
be due from him to the firm, in part payment; that it should 
be left to the arbitrators whether or not he should retain the 
other property received by him on that occasion. 

5th. On all calculations of interest one ee cent should be 
added to cover damages. 

6th. That Gardner should give a note and ee due twelve 
months after date, with six per cent interest from date, for such 
sums as the arbitrators might award against him. 
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The bond provided for was given on the part of Gardner 
_ with the plaintiff Hughes as his surety, in $10,000, conditioned 
to stand to, abide by and perform, the award; but the plain- 
tiffs. allege that the corresponding bond of the defendant 
never was given, and they insist that this failure to give such 
bond on his part, renders the award nugatory, and discharges 
the plaintiff Gardner from all liability to perform it. 
~The bill charges that, while in session on the matter of re- 
ference, the arbitrators permitted the defendant to come be- 
fore them, and to make ew parte statements concerning their 
dealings, Gabon being on oath, but refused to let plaintrif 
Gardner come before diet at the same time, or let him know 
what was going on, though requested to permit him to come 
before them and to be heard in explanation of his accounts. 
The arbitrators, after bestowing much labor upon the snb- 
ject referred to them, came toa conclusion and made in writ- 
ing a rough exhibit of the state of the dealings between the 
parties, on the 19th of July, 1856, and submitted it to their 
inspection, with a request that they should state any objec- 
tions they might have, and offering to correct any errors that 
might be pointed out. By this statement, it appeared tlrat 
Gardner was indebted to Masters in the sum of $7,873,58 
with interest from Ist of January, 1856. It was also stated in 
this paper, as the opinion of the arbitrators, that the defendant _ 
should return to the plaintiff Gardner certain articles of pro- 
perty which he had received upon the dissolution of the co- 
partnership at Camp Pinckney, a list of which was furnished 
to Gardner, According to the invitation, Gardner. first ap- 
peared before the arbitr ators and pointed out divers errors in 
charging certain amounts to him which had been included in 
notes given by Gardner to Masters and been paid; hkewise 
divers errors in the calculations of interest. The defendant. 
afterwards came before the arbitrators and pointed out several 
other errors in his favor, all of which were allowed by the ar- 
bitrators, and the account being corrected, the award was cor- 
rected also, and the balance against the plaintiff Masters was 
reduced to $6,741,91. A notice of this correction was given 
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to Gardner with a request that he would produce before them, 
the statement made in July, 1856, that it might also be made 
to correspond with the final award which they were about to 
make. This he refused to do, but gave notice to the arbitra- 
tors that he revoked the submission and desired them to pro- 
ceed no further in the business. Notwithstanding this inti- 
mation, the arbitrators, on the 26th of September, 1856, did 
make a final award according to the statement as corrected, 
which was delivered to the several parties. | 

The plaintiff, in his bill, insists that the award made on the 
19th of July, 1856, exhausted the power of the arbitrators, 
and that they had no right to take further action in the case, 
and that the award then made was erroncous in many particu- 
lars, going on to specify the errors already spoken of as being 
corrected in the further award, with some tew others of minor 
importance. Ife contended that these errors were of so grave. 
a character as to show misconduct in the arbitrators. He 
contended also that the arbitrators exhibited partiality in per- 
mitting the defendant to come before them and make ex parte 
statements, but denying the same privilege to plaintiff Gard- 
ner. That the award Is uncertain, and not final, and em- 
braced matters not embraced in the submission. They excep- 
ted to it also, on the ground, that it adjudged thein to pay 
the costs, whereas there was no power given them to deter- 
mine upon that subject; and because no conveyance of the 
Camp Pinckney land had been ordered by ther. 

The defendant answered, denying that he had failed to give 
bond and security as required by the terms of the submission. 
He ayerred that he made and delivered a bond to the arbi- 
trators according to the terms of snbmission, and that the de- 
fendant had notice of it before the arbitration was entered 
upon: 

He further says in his answer, that the books of the copart- 
nership had been kept entirely by Gardner; that they were 
very unskillfully kept, and that most of the errors into which 
the arbitrators fell were occasioned by the loose and incorrect 
manner in which these books were kept; that one of the ar- 
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bitrators had been employed by him (Gardner) to post the books 
and arrange the accounts before the submission was made, 
and that both of the arbitrators were selected by him. He 
denies the charge of partiality in permitting him to come before 
them privately and to make ew parte statements. He says that 
the chief business of the arbitrators was to collect a result 
from the books as furnished by Gardner, and that for months, 
while this engaged their attention, neither party was permit- 
ted to come before them; but that on arriving at a conclusion 
based on these premises, they were both then called on, and 
first Gardner and then Masters did come before them and 
were fully heard; that the explanations of both were 
duly considered, and all fair corrections made, except some 
few unimportant ones in the matter of interest, which were 
overlooked. He denies that there was any fraud, corruption, 
partiality or misconduct in the arbitrators, but so far as he 
could discover, there was an earnest purpose to do justice 
between him and his adversary. He says that after the first 
draft of the award was made, the plaintiff still recognised the 
pendency of the business before the arbitrators, by coming 
before them and making corrections, and that he did not sig- 
nify his dissent to their going on with the arbitration until he 
found ont what the arbitrators had finally agreed upon, and 
were just about to deliver their final award. 

The cause was heard on the bul and eves and upon a 
motion to dissolve the injunction. 

His honor ordered the injafichon to be dissolved, and the 
plaintiff appealed. 


J. W. Bryan, for the plaintifis. — 
Hubbard and Donnell, for the defendant. 


Pearson, J. Where matters of-controversy are submitted 
to arbitration by agreement of the -parties, they substitute a 
tribunal of their own choosing in place of the ordinary courts 
of the country. ‘Whether the motive be to save expense or 
to avoid giving notoriety to the “actings and doings” of the par- 
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ties, or because they suppose the matters are so complicated, 
that a court and jury cannot investigate them so as to arrive 
at justice, or becanse they desire the controversy to be ad- 
justed upon principles different from those adopted in a court 
oflaw orof equity, and more consonant (as they imagine) to sub- 
stantial justice, or whatever else the motive may be, is imma- 
terial. The tribunal so constituted by them is independent in its 
action. Its decision cannot be appealed from, nor can it be re- 
scinded either by a court of law or equity. 

Where a suit is pending, and the matter in controversy is 
referred to arbitration as arule of court, the action of the 
arbitrators is not entirely independent, for it is resorted to as 
ancillary, or in aid of the court by whose judgment itis to be 
carried into effect, and on that account is, in some degree, 
subject to the supervision of the Court. This mode of arbi- 
tration differs essentially from the former, and some conflict 
has been allowed to creep into the cases by not keeping the 
distinction steadily in view.* Devereuw v. Burgwin, 11 Ire. 
490, and Eaton v. Luton, 8 Ire. Eq. 102, are instances of the 
former. The manner in which an award, made by tribunals 
of this kind, is treated by the courts, both of law and equity, 
is therein fully discussed. 

The submission in this case was by agreement of the parties 
in pars. The defendant has instituted an action, at law, upon 
the bond executed by the plaintiffs to perform the award, and 
they seek the interference of this Court to enjoin him from 
proceeding at law. 

The only ground upon which they can ask this relief is, that 
itis against conscience for the defendant to avail himself of 
the advantage that the award gives him in a court of law. 
So the question is reduced to this: Is there any thing to affect 
the conscience of the defendant, growing out of unfairness or 
fraud on his part, or of misconduct or corruption on the part 
of the arbitrators? “Corruption or partiality are admitted 
grounds for setting aside an award; so isa mistake into which 
the arbitrators have been led by undue means, or into which 
they have been permitted to fall by the fraudulent conceal- 
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ment of the party or his agent. A court of equity does not 
in such cases correct the award, or revise the decision of the 
arbitrators, but holds it to be against conscience to take ad- 
vantage of the award in seeking to enforce it by an action at 
law, or by using it as a plea in ‘bar of a ne for an account 3’ 
tiaton vy. Luton, supra. 

The malts charged in the bill, at eae in this stage of the 
cause, where the answer is to be taken as true, do not make 
a case for the interference of this Court. The plaintift allege 
that the defendant did not execute a bond for the perform- 
ance of the award, and so was guilty of frand. This is denied, 
and the defendant swears he did execute a bond, which was 
duly filed with the arbitrators, and of which the plaintiffs had 
notice. 

They allege that the arbitrators refused to allow the plain- 
tiff Gardner to appear before them and make the necessary 
explanations, but came to their conclusions from the ex parte 

statements of the defendant. This is denied, and a satisfactory 
asplanations ig set outin the answer; for the defendant says, that 
the matters connected with the copartnership, a settlement of 
which was the object of the reference, appeared, or ought to 
have appeared, upon the books, which had been kept by 
Gardner; that the task imposed upon the arbitrators was 
mainly that of finding ont from the books how the balance 
stood, which was not easily done because of the very loose 
and unskilful manner in which they had been kept; that 
while thus engaged, they did not allow either of the parties 
to appear before them; that on the 19th July, 1856, having 
made out a rough estimate, they made the result known to the 
parties, and notified them to attend and suggest any mistakes. 
or corrections, or alterations, that ought a be made. This 
was assented to. Gardner accordingly went before them, and 
at his instance, several alterations were made. Afterwards, 
the defendant went before them and pointed out several mis- 
takes into which they had fallen, owing to the confused man- 
ner in which the entries had been nade: but the correction of 
these mistakes was in favor of Gardner. 
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They allege several mistakes, and insist that the errors are 
so gross as to raise a presumption of corruption or misconduct. 
The answer adtnits these mistakes ; for instance, charging in- 
terest in favor of the defendant some five months before he 
was entitled to it and the like. 

Mistakes, such as these, do not furnish an inference of mis- 
conduct; they are all fairly attributable to the condition of 
the books, and we are satisfied that the arbitrators acted fair- 
ly, and devoted much labor to the investigation, with asingle 
eye to the truth, and a conscientious desire to do justice. 

They allege that the arbitrators exceeded their authority, 
and took into the account matters not submitted. This is 
denied. They allege that the award is uncertain and not final. 
Such objections apply more properly to awards made under 
a rule of court, where a degree of certainty ls necessary to 
enable the court to enter up judgment. In awards under a 
submission by agreement 72 pazs,so much certainty is not re- 
quired. In respect to its not being final, the particular main- 
ly relied on is that the award does not provide for a convey- 
ance or release of the defendant’s interest in the whole tract of 
land. This had been sufficiently provided for in the articles 
which the partics adopted as the basis of the agreement te 
refer the matters to arbitration. The same remarks are ap- 
plicable to the other particulars relied on as showing that the 
award is not final. A further answer to this objection is this: 
the supposed want of certainty and finality is not a matter 
that affects the conscience of the party, and may be made the 
subject of consideration as well in a court of law as in equity. 
It would seem that in either court, an award would be deem- 
ed sufficiently certain and final, if it be as much so as the 
nature of the several matters involved in the controversy are 
susceptible of, and the condition of things makes practicable. 

They allege that the submission was revoked before the 
award was made and published. We will not enter upon this 
subject, because if it be true in fact, the plaintiffs may avail 
themselves of it at law. It certainly does not affect the con- 
science; and indeed, if it be true that the attempt to revoke 
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was not until after the plaintiff Gardner was informed how 
the award would be, if he was not too late in the considera- 
tion of a court of law, he surely cannot expect such an objec- 
tion to be received with favor by a court of conscience. 

And lastly, they allege that the arbitrators were not em- 
powered to tax him with the costs of the arbitration. The 
same remarks apply to this objection. It may be that the 
arbitrators had no right to make any disposition of the costs 
in the absence of an express clause to that effect; but it is a 
strict legal objection, and we must refer it to the court of law 
where the action is pending, and the defendants may have 
the benefit of it by way of reducing the damages. 


Per Cortam, There is no error, and the decretal order 
is affirmed. 


OBED McMICHAL and Eliza his wife and others against HARVEY 
MOORE and others. 


The surviving father or mother of one seized of land, who dies without leav- 
ing issue capable of inheriting, or brothers, or sisters, or the issue of such, 
will take the inheritance under the proviso in the 6 Rule of the chapter ci 
descents, (Rev. Code, ch. 38) without regard to the question whether such 
parent is of the blood of the purchasing ancestor. 


Tus was a petition for the sale of a tract of land for partition, 
heard before Manty, J., at the last Fall Term of the Court of 
Equity of Rockingham county. 

The petition set forth, that Mary McCollum was the person 
last seized of the tract of land described in the pleadings; 
that she died intestate, in the year 1857, leaving no issue, nor 
brother, nor sister, nor the issue of such, but leaving her fa- 
ther, Harvey Moore, her surviving. 

Mary McCollum derived the inheritance in question from 
an uncle, Milton Whitsell, who died intestate in 1852, leaving 
the said Mary one of his heirs-at-law. 
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The petitioners are the uncles and aunts and the children 
of uncles and aunts of Mary McCollum, that is, the brothers 
and sisters of Milton Whitsell, and the children of his deceased 
brothers and sisters. 

Mary McCollum left half brothers and half sisters, the chil- 
dren of the said Harvey Moore by a second marriage-with one 
not of the blood of the purchaser; so they, although next in de- 
gree, were not of the blood of the purchaser. 

The land was ordered to be sold, and the question was to 
whom the fund belonged; whether to the uncles and aunts of 
Mary McCollum, of the blood of the purchasing ancestor, or 
to the father, or her half brothers and sisters. 

His Honor, upon the hearing below, being of opinion that 
the defendant Harvey Moore, the father, was entitled, so de- 
creed, and the plaintiffs appealed. 


Morehead, for the plaintiffs. 
Miller and Winston, Sr:, for the defendants. 


Pearson, J. The fourth canon of descent, Rev. Code, ch. 
38, sec. 4, provides that, on failure of lineal descendants, where 
land has been transmitted by descent, &c., the inheritance 
shall descend to the next collateral relations of the person 
last seized, who are of the blood of the ancestor. 

The petitioners are of the blood of the ancestor from whom 
the land descended; the defendants, who are the children 
of the defendant Harvey Moore, and the half brothers and 
sisters of the person last seized, are nearer in degree than 
the petitioners; but they are not of the blood of the ancestor; 
consequently, as against them, the petitioners would be enti- 
tled to the land. 

But Harvey Moore is the father of the person last seized, and 
there is a general provision applicable to all cases, that “where 
the person last seized shall have left no issue capable of inherit- 
ing, nor brother, norsister, nor the issue of such, the nheretance 
shall vest in the father if living, and if not, then in the mother 


if living.” 
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This general provision, in favor of the father and mother, 
expressly departs from the principle of keeping the inher- 
tance in the blood of the first purchaser, which, for feudal 
reasons, was strictly adhered to by the commom law, and which 
is retained in our statutes in regard to collaterai relations, ex- 
cept for the purpose of preventing an escheat. The parents 
are, by the statute, looked upon as lineal relations in the 
ascending line, and in respect to them, the common law princi- 
ple is put entirely out of the way. Under the statute, now in 
force, the inheritance vests absolutely in the father, if living, 
although he is not of the blood of the ancestor from whom 
the land descended. No words could make the Intention 
of the law-makers plainer than those that are used. In the 
Rey. Statutes, ch. 88, the provision was, that in such cases 
the inheritance should vest in the parents, for life only, with 
the right of survivorship; as amended, the inheritance vests 
in the father, if living, absolutely; butin both statutes, there is 
the same disregard of the blood of the first purchaser or an- 
eestor from whom the land descended. 

In our case, the half brothers and sisters not being capable 
of taking, it follows that the defendant Harvey Moore, who 
is the father of Mary McCollum, the person last seized, is en- 
titled to the land in fee simple. 


Prr Corian, Decree affirmed. 


JAMES FREEMAN, Lxecutor, against ALSON OKEY and others. 


Where a testator, by his will, gave slaves to his wife for her life, and then to the 
heirs of his two daughters who were then living, the assent of the executor 
to the legacy of the taker for hfe, vested the title of the property in the 
children of the daughters, who were living at the death of the tenant for 
iife, 

Where a testator bequeathed slaves to one for life, with an absolute power of 
disposition, without any residuary clause, and the first taker failed to exercise 
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such power, it was Held that there was an intestacy as to such property. 

Where a testator charged his estate with the support of one for life, and pro- 
vided no fund out of which the support is to be furnished, it was Held, 
that property undisposed of by the will, must, in the first place, be applied to 
that purpose. | 


Cause removed from the Court of Equity of Guilford county. 

This was a question of construction, arising upon the will 
of Jolin Cathey, which is as follows: “I give and bequeath to 
my beloved wife, Margaret, all my lauded estate during her 
natural life-time or widowhood, by her giving unto my daugh- 
ter Eliza Ragsdale, and her children, the privilege of living 
on the Sallivan tract, and furnishing her with a reasonable 
support for her and her children off of said Sullivan tract, 
while she may continue to Hive thereon. Also, to my wile, 
Margaret, the following negroes, during her lite or widow- 
hood, at the expiration of either, to dispose of as she pleases: 
Andy, ILarriet, Thomas and Jacob. Edy and Neely, I give 
and bequeath unto my danghter Lavinia Freeman. I give 
and bequeath to ny wife, also, Burton, Peter, Ailsey and Lu- 
einda, during her life ov widowhood; after her death or mar- 
riage, Burton, Ailsey and Lueinda I bequeath unto the | 
heirs of Eliza Ragsdale, viz., Joseph and John, and if she 
should have any more children, the above named negroes is 
to be equally divided amongst the whole. As to my landed 
estate at my wife’s death or marriage, I give and bequeath 
one half of it to the heirs of Lavinia Freeman, to be equally 
divided as to the value, and the other half to the heirs of Eliza 
Ragsdale, to be equally divided amongst them. I also give 
and bequeath unto my wife, all my stock of horses, cattle, 
hogs and sheep, wagons, carriages and farming tools, all the 
growing crop, all the stock of provisions that’s on hand; also, 
all the household and kitchen furniture in like manner as the 
aforesaid property; and also I give and bequeath unto my 
danghter Eliza Ragsdale, five dollars in cash.” To which 
was added this codicil: “Ido not allow any of my property 
to go to pay Sanford Ragsdale’s debts in any way; and after 
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my. wife’s death, I give Eliza Ragsdale as long as she lives, 
she and Lavinia, her support.” 

The bill is filed by James Freeman, the surviving executor, 
alleging that the exeentrix appointed with him, in the above 
will, is dead, and prays the advice and direction of the Court 
as to the preper construction to be put on it in the several 
particulars following: He states that the said Margaret, after 
paying off the debts and charges against the estate, possessed 
herself of the Jand and slaves and other property devised and 
bequeathed to her, and died in the possession of the most of it, 
without having disposed of any part of the property by will, 
or otherwise; that Sandford Ragsdale, the husband of the 
legatee Eliza, is also dead, and that she has intermarried with 
the defendant Alson Okey. Tle asks the Court to instruct 
him, Ist, what is the intention of the testator in respect of the 
bequest of the horses, cattle, &c., which, after the death of his 
wife, he directs to go “in like manneras the aforesaid proper- 
ty,” and whether or not it means that it must be divided 
amongst the children of his danghters, in the same manner as 
he had directed a division of his lands. Whether the posses- 
sion of the property by the tenant for life amounted to an as- 
sent to the children of the daughters, who were to take in re- 
mainder, and whether all these children who were living at 
the death of the tenant for life came in for a share, and if they 
all take, by what mode the same is to be divided between 
them. | 
As to the slaves Andy, Harriet, Thomas and Jacob, that he 
gave to his widow for her life or widowhood, with the power 
of disposing of them to whom she pleased, as the tenant for 
life made no disposition of them, the executor asks to be in- 
strneted whether they constitute a part of the widow’s estate, 
or whether they revert to the estate of his testator; andif the 
latter, what disposition he shall make of them. 

As to the direction contained in the codicil to this will for 
the testator’s two danghters, Eliza and Lavinia, to have a sup- 
port, he inquires how such support is to be supplied to them, 
and out of what estate, and whether he can let them have the 
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slaves left for, and to, the disposition of the widow, and whether 
such support is to their sole and separate use, independently 
of the control of their husbands. 

The daughter Eliza and her husband Okey, her other daugh- 
ter, Lavinia Freeman, the wife of the plaintiff, and their sev- 
eral children, are made defendants, whose answers do not 
vary the above statement. _ 

The cause was set down for hearing upon the bill, answers 
and exhibits, and sent to this Court by consent. 


Dick and Fowle, for the plaintiffs. 
Miller, for the defendants. 


Barriz, J. The clause in the testator’s will, in which he 
gives to his wife, all his stock of horses, cattle, hogs, &c., im- 
mediately follows that in which he devised all “his landed 
estate,” after the death of his wife, one half to the heirs of his 
daughter Eliza Ragsdale, and the other half to the heirs of 
his other daughter, Lavinia Freeman ; and it is connected with 
it by the expression, “I also give,” &c. When, therefore, he 
says, in another part of the clause, that he gives “the stock 
of horses, cattle, hogs,” &c., “in like manner as the aforesaid 
property,” he must mean that, after the death of his wife, it 
was to be divided between the heirs (or children) of his daugh- 
ters, in the same manner as he had directed a division of his 
lands. 

As the executor had assented to the legacy to the widow 
for life, the legal title vested in the children of the two daugh- 
ters, who were living at the death of the tenant for life, and a 
division among them may be made, either specifically or by 
means of a sale, as the parties or their guardians may desire. 

According to the principle recognised as law in the case of 
Newland v. Newland, 1 Jones’ Rep. 463, we think the wife 
of the testator took only an estate for life, with an absolute 
power of disposition, in the slaves Andy, Harriet, Thomas and 
Jacob, and as she died without exercising her power, and as 
the will has no residuary clause, the testator died intestate as 
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to the reversionary interest in them, and they now form a part 
of his estate. In the case to which we have referred, we quote 
an extract from 4 Kent’s Commentaries, pp. 35 and 386, to the 
following effect: “If an estate be given toa person, generally 
or indefinitely, with a power of disposition, it carries a fee, 
unless the testator gives to the first taker an estate for life on- 
ly, and annexes to it a power of disposition of the reversion. 
In that case, the express limitation for life will control the 
operation of the power and prevent it from enlarging the es- 
tate toa fee.” We then add, “these rules are laid down at- 
ter an elaborate review of the English and American author- 
ties, in some of which it was said, that there was, in this re- 
spect, no distinction between real and personal estate, and we 
have no doubt of their correctness.” The bequest in the pres- 
ent case is in express terms to the wife for life, with an abso- 
lute power of disposition, which confines the interest which 
the wife took in the slaves, to a life estate, and leaves them still 
a part of her husband’s estate, as she died without exercising 
her power. 

By his codicil, the testator gives expressly to each of his two 
daughters, after the death of his wife, a support for life. This 
is a charge upon his estate, and must be raised, in the first 
place, out of the slaves left undisposed of by the will. It 1s 
suggested in the answers of the daughters, that those slaves 
will be sufficient for the purpose, and they claim that those 
slaves shall be divided between them, and that, as they are 
married women, the share of cach be secured to her sole and 
separate use. From the nature of the charge, it must be for 
the sole and separate use of the danghters; but before the Court 
can make a final decree in relation thereto, there must be a 
reference to the clerk, or to some other person, as a commis- 
sioner, to ascertain and report the amount necessary to be paid 
to each of the danghters annually, for her support during life, 
and the cause will be retained for further direction. 


Per Curiam, Decree accordingly. 
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CALLOWAY J, HARRISON and wife and others against WILLIAM B. 
BOWE, Administrator, and others. 


(Construction of a will depending on the peculiar phraseology of the instru- 
ment.) 

The word “or” will be construed to have been meant for “and” when 
the plain intent of the testator will be defeated without the subsiitu- 
tution; but it is never admissible, unless it is necessary to carry out the 
manifest design of the wil, 


Cause removed from the Court of Equity of Caswell county. 

Henry Hooper died in the year 1853, having made and 
published his last will and testament, which is as follows: 

“As the laws of the State would make a different disposi- 
tion of my property, after my death, than would be pleas- 
ing to me, or consistent with moral justice, I shall avail 
myself of this time, place, and the little strength that disease 
has left me, to dispose of it in a way that is most satisfactory 
to myself, viz: 

“st. I desire that an adininistrator may be appointed as 
soon as convenient, and that the court bind him in such way 
as it would have done, had I died without a will. He will 
then be authorised to receive all my property of every descrip- 
tion, money, papers, and debts, &c., which is to be managed 
by him, under the supervision of the court, in the way that 
may be deemed the best to maintain my mother and Jane BL. 
Richardson, during their natural lives, and also Prudence H. 
Richardson, Louisa Richardson and Henry McAden Jich- 
ardgon, until the said Ilenry arrives at the age of twenty-one 
years. The above children are to receive a plain English 
education. When the said Henry McAden Richardson ar- 
rives at the age of twenty-one years, he may, if his mother be 
living, become the administrator, by giving satisfactory and 
legal security to the court. 

After the death of my mother and Jane B. Richardson, 
and Henry McAden Richardson has arrived at the age of 
twenty-one years, all the negroes are to be liberated, on con- 
dition of their leaving the United States, or performing any 
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other condition that the policy of the State and the times seem 
to require; but such as or may wish to serve, will be at lib- 
erty to remain on the plantation as slaves, and they, and eve- 
ry species of property, together with the money, &c., are to be 
delivered over to the said Henry, after he has given good 
free-hold security, that may be deemed sufficient to the court, 
that he will maintain his two sisters until they marry or be 
sufficiently provided for.” 

Woodlief Hooper was appointed and qualified as adminis- 
trator with the will annexed, who managed the affairs of the 
estate until Henry McAden Richardson, arriving at twenty- 
one, became administrator in his place. Thesaid Henry Mc- 
Aden Richardson having died, the defendant Bowe was ap- 
pointed administrator de bonis non, with the will annexed. 
Jane B, Richardson was the kept mistress of the testator, by 
whom he had issue, the said Prudence, Louisa and Henry 
McAden Richardson, and they had lived in the family with 
him up to the period of his death. The bill is brought by C. 
J. Harrison and wife Prudence, the legatee mentioned above, 
and George W. Riggs and Lonisa his wife, a legatee also 
mentioned above, alleging that they have not been maintain- 
ed and supported ont of the estate of the testator as directed, 
and claiming compensation for such omission and failure, and 
insisting that, by a proper construction of the will, they are 
entitled to a support, even after Henry McAden Richardson 
arrived at full age. The mother of the testator, as well as 
Jane B. Richardson, were dead at the commencement of this 
suit. 

The prayer of the bill was for an account and settlement. 

The defendants answered, not denying any thing in the 
above statement material to the question considered by the 
Court. 

The cause was heard on the bill, answer and exhibits. 


| Bailey and Fowle, for the plaintiffs. 
fogers and Husted, for the defendants. 
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Barriz, J. The claim of the plaintiffs for maintenance 
since their brother came of age, cannot be sustained consist- 
ently with any fair construction of the will of the defendant 
Bowe’s testator. The primary object which the testator had 
in view was to provide for his own mother and the mother 
of his illegitimate children. He accordingly charges, first, 
the whole of his property with their maintenance during 
their lives, and then adds, “and also Prudence H. Richard- 
son, Louisa Richardson and Henry McAden Richardson, until 
the said Ilenry arrives to the age of twenty-one years.” The_ 
— evident meaning of this is, that wre three persons named, who 
were the illegitimate children of the testator, shonld likewise 
be maintained out of his property until his son should come 
of age. The counsel for the plaintifls contend, indeed, that 
the maintenance of the son alone should be restricted until 
he should arrive at the age of twenty-one years, and they in- 
sist that such is the only proper grammatical construction. 
In that, we differ in opinion from the counsel. The testator 
had just above spoken of his mother and his mistress togeth- 
er, and specified the duration of the support he intended for 
them ; and we must suppose that, in classing his illegitimate 
children together, he intended that the period, mentioned for 
their maintenance, should be the same for all ; and this sup- 
position is strengthened, by finding that. he immediately 
speaks of them together, in saying “the above children are to 
receive a plain English education.” 

But if there be any doubt about the construction of the will, 
as it is to be collected from the clauses to which we have re- 
ferred, it is completely removed by what follows. After the 
deaths of the prime objects of his bounty, his mother and his 
mistress, and after his son Henry has arrived at the age of 
twenty-one years, he provides that all his slaves shall be eman- 
cipated and sent out of the country, except such as are too 
old or are unwilling to go; and then, with the proceeds of the 
labor of those slaves who remain, and with the aid of all the 
other property, Henry is to maintain his sisters until they 
marry, or be sufficiently provided for. The testator evidently 
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thought at first, that, by the time Henry came of age, his sis- 
ters wonld be married, or would be able to take care of them- 
selves, and hence, the maintenance directed for them until 
Ilenry’s attaining his full age; and that was all he intended 
to provide for nee SO iene as the first objects of his bounty 
were living and thus needing a support. But, after they 
should be dead, then he was willing that the benevolent in- 
tentions towards his slaves should be carried: ont, and what 
of his property remained should go into the possession of 
Henry ; and if his sisters should then still be single, Henry is 
required to maintain them until they should find husbands to 
take the burden off of his hands, or until, in some other way, 
they should be sufliciently provided for. That seems to be 
the plain meaning of the language used by the testator, and 
was no doubt his intention. He v ery clearly did not intend 
to provide for his daughters an equal share of his estate with 
his son; else he would have directed an equal division, or 
have given them certain portions of his property, equal in 
value to what he gave his son. His manifest intent, in favor 
of his daughters, was merely to provide a maintenance for 
them until a certain time short of the duration of their lives. 
What time? The testator answers himself}—until they mar- 
ried, or be sufficiently provided for. But, say the counsel, the 
word “or”? must be. construed “and.” Such a change of 
words is admissible, certainly, when the intent of the testator 
will be defeated withont it; but it is never admissible unless 
it is necessary to carry out the manifest design of the will. 
Such is not the case, here, and the feme plaintiffs ceased to 
have any right to maintenance, out of the testator’s estate, alter 
their respective marriages. 

But the plaintiffs are certainly entitled to something ee 
maintenance which they ought to have received before their 
brother came to the age of twenty-one years. This they al- 
Jege that they have never received. The allegation is neither 
adivitted nor denied in the answers, and itis agreed by the 
parties that an enquiry may be made to ascertain whether 
the fact isso. Let an order be made for that purpose, and if 
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they have not received all that they are entitled to, to ascer- 
tain what amount is due them on that account, and let the 
cause be retained for further direction upon the coming in of 
the report. 


Per CurtaM, Decree accordingly. 


IN THE MATTER OF JOSEPH BOST AND OTHERS. 


Where lands are ordered to be sold for partition by a court of equity, the 
authority of the court to set aside an inchoate sale, and to order a re-open- 
ing of the biddings, applies as well to cases where all the parties are adults, 
as where some of them, or all, are infants. 


Tuts was appeal from an order made by his Ionor, Judge 
Person, in the Court of Catawba county, setting aside an in- 
complete sale of land. 

The petitioners in this case were all adults, but several of 
them were married women, who joined with their husbands. 
Joseph Bost, the bidder, was one of the petitioners. ‘The 
prayer was for a sale of the land, of which there were 
two tracts set forth, and a distribution of the money in certain 
proportions, as set forth in the petition. ‘The sale was ordered, 
and at the next term of the Court, the clerk and master re- 
ported that he had sold the old, or homestead tract, to Joseph 
Bost, for a certain sum, which, in his opinion, was less than its 
value. This opinion was, in part, founded on the aflidavit of 
one Wilfong, who stated that, as his opinion, and offered at 
the same time to give ten percent more upon thesum bid. The 
other tract he reported as having been bid off by Joseph Bost 
at atair price. Upon a motion, by the petitioners’ counsel, 
to set aside the attempted sale of the old tract and confirm 
the other, Joseph Bost was heard in opposition. He filed his 
own affidavit, stating that, in his opinion, he had bid enough 
for the old tract, and had bid more than the value of the 
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second tract, because he had bid off the first, and it was all- 
important to furnish timber for keeping up the other. He 
insisted that, as there were no infants, who had aright only 
to invoke the protection of the court of equity, a re-sale could 
not be rightfully, and according to the rules of courts of equi- 
ty, ordered. 

His Honor ordered that the attempted sales, as to both 
tracts, be set aside and a re-sale ordered as tv both. Joseph 
Bost, the bidder, being dissatisfied with the decision as to the 
old tract, prayed an appeal to this Court, which was allowed. 


Fowle, for the petitioners. 
Boyden, for the bidder. 


Battie, J. A sale made by the clerk and master, under 
an order of a court of equity, is in no case complete until it 
is reported to, and confirmed by, the court. Until then, the 
so-called purchaser is only a bidder, making an offer of a cer- 
tain price for the land, and showing his ability to pay by giv- 
ing bond with good and sufficient security. If the court be 
satisfied, from the master’s report, that the price offered is a 
full and fair one, it will accept the bid by confirming the re- 
port and declaring the bidder to be purchaser. But, if, on 
the contrary, the court be informed by the master’s report, 
or by affidavits, that the sum bid for the land is not its full 
value, it will be its duty to set aside the report and ordera 
re-sale of the land. Of this, the so-called purchaser has no 
right to complain, because he knew, or onght to have known, 
that his bid was made subject to the condition of its accept- 
ance or rejection by the court; see Scott v. Mesbitt, 3 Bro. 
Ch. Cas. 475 5 Welléams v. Dale, 3 John. Ch. Cas. 271 5 Lan- 
cy v. McPherson, thid. 425. These cases show that where 
the report of the sale has not been confirmed, the biddings 
may be opened on a proposed advance of price merely. The 
counsel for the would-be purchaser, admits this to be the rule 
when the sale is made for the benefit of infants, but contends 
that it is different when the order of sale is obtained at the 


DECEMBER TERM, 1857. 484 


Bost v. Bost. 


instance, and for the benefit, of adults, who are able to take 
care of their own interests. The reply 1s, that from the very 
nature of the proceeding the sale is only a conditional one, 
and the condition is that the court must be satisfied that 
the sum offered is a full and fair price for the land sold. Be- 
sides, in the present case, the counsel for the petitioners has 
very properly said that they, being, most of them, married 
women, have as strong a need of the protective power of the 
Court as if they were infants. Upon the whole, we are satis- 
fied that his Honor, in the Court below, committed no error in 
directing the report of the master, as to the sale of the principle 
tract of land, to be set aside, and ordering are-sale of it. The 
report as to the other tract was set aside at the instance of the 
bidder himself, and of course, he has no right to object to 
that. 

The interlocutory order is affirmed, and this will be certi- 
fied to the Court below as the law directs. 


Per Curiam, Decree accordingly. 


ALFRED BOST and others against SOPHIA BOST. 


Where a testator, seized and possessed of a large real and personal estate, 
made a partial disposition of it to some of his children and to his widow, to the 
latter of whom he gave household and kitchen furniture, slaves, horses, 
farming implements, and many other things applicable and necessary for 
house-keeping and farming operations, leaving out the bulk of his land, and 
then adds, “I will that all the balance of my estate, real and personal, be 
disposed of as the law directs,” it was Held to have been the intention of 
the testator that the widow should have her dower assigned in the mode 
directed by law in cases of intestacy. 


Cause removed from the Court of Equity of Cabarrus county. 
The question in this case arises on the construction of the 
will of John Bost, which is as follows: 
“First, I will and bequeath to my beloved wife, Sophia 
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Bost, the following negroes, (naming nine) to her and her heirs 
and assigns. Itis my will that she have my carriage and 
harness, one horse to be selected by her out of my horses on 
hand, and that she have my threshing machine and all the 
appurtenances belonging to it. Itismy will that George W. 
Bost have his portion of my lands laid off to him at the place 
where he now lives, and, in the valuation of the said land, 
that he be allowed the valuation ofall the improvements upon 
the said land. : 

“It is my will that John M. Bost have his portion of my 
lands laid off to him where he now lives, and that he be allow- 
ed the valuation of all the improvements on said land. It is 
my will that the balance of my negroes be divided between my 
children, andall the balance of my estate, real and personal, be 
disposed of as the law directs.” To which is added a codicil 
as follows: “I do will and direct that my sons, George W. 
Bost and John M. Bost, have my mill and cotton-gin and screw, 
and all the appurtenances thereunto belonging, aud so much of 
the land as is necessary for the use of the same, that is, begin- 
ning on the branch, &c., (describing a parcel by metes and 
bounds) and also my negro boy George, the miller, to them, 
their heirs and assigns, with the condition that they give my 
wife, Sophia Bost, the one third of all the profits arising there- 
from, after the necessary expenses have been paid for keeping 
up the mill, during her life. * * * 

“T do further will and devise to my wife, Sophia Bost, all 
of my house-hold and kitchen furniture, and all of my farm- 
ing tools that she may want; also my blacksmith’s tools and 
all the appurtenances belonging to the blacksmith shop, and 
that she have the choice of my wagons and all the appurten- 
ances belonging to it, and all the hogs that is on the home 
plantation, and six of the best cows, such as she may select ; 
and further, that she have my wind-mill belonging to the 
thresher, and that she have two choice mules, such as she may 
select. I do further will, that the balance of my estate be 
disposed of as directed in my said will and testament.” 

The suit was brought-by the petitioners, who are the heirs- 
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at-law of John Bost, praying a partition of the land between 
them, to the exclusion of the widow from any farther partici- 
pation in the real estate than her share of the profits of the 
mill, which they aver was a valuable and ample provision. 

The widow, Mis. Sophia Bost, was made a party defendant 
to the bill, who answered, denying that the provision made for 
her by her husband’s. will, is at all ample, and insisting that, 
according to the evident intention of the testator, she is en- 
titled to havo ce an estate in the land equal to w hat would have 
been her dower, in case there had been an intestacy. She 
submits to such decree as the court may deem just and equita- 
ble. 

The canse was set down for hearing on the bill, answers and 
exhibits, and transmitted to this Court. by consent. 


Osborne and R. Barringer, for the plaintiffs. 
Boyden and V. C. Barringer, for the defendant. 


Parson, J. Weare satisfied, froma careful perusal of the 
will, that the widow takes, under it, the samo estate in the 
land that:she would be entitled to by her common law right 
of dower. The testator makes a partial allotment of his land, 
by directing that his son George shall have his portion laid 
off so as to include his improvements, and oc a similar 
allutment in respect to the portion of his son John, leaving 
the land to be disposed of as the law directs, subject only tu 
to this partial allotment; so, as a matter of course, the widow 
is to have her dower assigned in the mode directed by law. 

Whatever doubt may have existed, taking the will-by i 
selt’, is removed by the codicil. [rom that, it is manifest that 
the testator intended his widow to have dower in all hig land, 
for in respect to the mill, he assigns her the part which the 
law directs, giving her one- Aird: of the profits, after dc- 
ducting the necessary expenses, during her life; w hich i is one 
af the peculiar modes of assigning dower at eominion law i in 
that species of property; thus leaving it to be inferred, <3 
of course, that she was to take the third of the rest of his 
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real estate during her life, which is to include the dwelling- 
house and improvements, as the law directs. 

This conclusion, if it needed it, is fully confirmed by the 
bequest to her of the threshing machine, household and kitch- 
en furniture, farming implements, blacksmith’s tools, &c.;—just 
such things as she would require to carry on her business in 
his mansion-house and plantation. Brown v. Brown, 2 Ire. 
Eq. 809, cited in the argument, upon examination, is found 
to support this construction. It certainly would require the 
most overwhelming weight of authority to justify a departure 
from what was, so manifestly, the intention of the testator. 


Perr Curiam, Decree accordingly. 


ROBERT SIMPSON, Administrator of DAVID MOORE, against JOHN P. 
HOUSTON and another, Administrators of NEEDHAM ARMFIELD, 


Where a party claimed title to a slave by virtue of an estoppel growing ont 
of a proceeding in a county court, in a suit to have such proceeding declar- 
ed inoperative on account of a mistake, the fact,. that the purchaser had 
consulted a friend as to the validity of the title under the proceeding, pre- 
viously tothe purchase, and, upon their both concurring in the opinion that 
it was good, made the contract, was Held to amount to notice of the 
plaintiff's equity, and placed the purchaser in the shoes of the vendor. 


Tus was an appeal from a decretal order of the Court of 
Equity of Union county, continuing, to the hearing, the injune- 
tion theretofore granted ; His Honor, Judge Pxrson, presid- 
ing. | 

The bill states that Milton Moore of the county of Union, 
died intestate in the year 1847, leaving his widow, Jane 
Moore, him surviving; that the said intestate was possessed 
at his death of two slaves, Pena and her child Manda, which 
are the subject of this controversy ; that these slaves had been 
originally the property of Jane Moore and her two sisters, one 
of whom, Catharine, had intermarried with the plaintiff James 
Moore, and the other, Elizabeth, was at that time an infant 
under twenty-one years of age, and were held, with a number 
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of other slaves, by the three sisters, as tenants in common un- 
der the will of their grandfather, Joshua Gorden, who died 
domiciled in the State of South Carolina, in which State the 
will was admitted to probate. The plaintiff James Moore 
took administration on the estate of Milton Moore, but never 
having seen the will, or a copy of it, and having been inform- 
ed, and believing, that by the will of the said Joshua Gorden, 
the interest of Jane Moore was limited to her sole and sepa- 
rate use, to the exclusion of her husband, the said Milton,-he 
and his wife joined in a petition with the said Jane and Eliza- 
beth, in the County Court of Union, representing. themselves 
as joint owners of the said slaves, and praying a partition 
thereofamon g the three. Under this proceeding, commission- 
ers Were appointed to make the partition according to the 
prayer of the petition, who proceeded to do so, and reported 
among other things that the slaves Pena and Manda were 
by them allotted to the petitioner Jane. This report was con- 
firmed by the said County Court. The plaintiffs in their bill 
further allege that after this proceeding was had, he discovered 
there was a total misapprehension as to the provision in the 
will of Joshua Gorden, and that there was no such separate 
estate given to the legatee Jane, but thaf her right to the 
slaves bequeathed was absolute, and, as such, vested in her 
husband, Milton Moore, jure maritz. They state that, upon 
the discovery of this error in the proceeding in the County 
Court, the said Jane, to thwart and hinder the plaintiff in the 
recovery of his rights by a suit in court to which he was about 
to resort, conveyed the said slaves to defendants’ intestate, 
Needham Armfield, who had full notice of the plaintiff's equity 
arising from the mistake of the parties. They aver that there 
was no consideration paid by the said Armfield to the said 
Jane for these slaves, but that the sole object of the parties 
was to prevent the plaintiff, as the administrator of Milton 
Moore, from recovering his just rights in the premises.. They 
further state in their bill, that the plaintiff James Moore, and 
his father David Moore, acting under his authority, supposing 
that they could thus come to the rights. of the plaintiff as ad- 
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ministrator of Milton Moore, got the slaves in their possession 
and held them adversely to the claim of the said Needham 
Armificld ; for this the purchaser Armfield justituted an ac- 
tion of replevin against them in the Superior Court of Union 
County, and as the plaintiff was considered to be estopped by 
the mistaken allegation of title in Jane, made in the petition 
in the County Court, a judgment was rendered against them 
in the Supreme Conrtand the defendants who are the adminis- 
trators of Armfield threaten to take out exceution upon the same. 
The prayer is for an injunction and for general relief. 

The defendants in their answer state that their intestate 
bought the slaves in question from Jane Moore, and made 
her ample compensation for the same; that he took from the 
said Jane a bill of sale for thece slaves, with a warranty of 
title in which there was an acknowledgment of the receipt of 
$500. The defendant John P. Houston says, after the confirma- 
tion of the report in the County Court, Armfield consulted 
with him as to the propriety of purchasing the said slaves, 
Pena and her child Manda, and as to the title of the said 
slaves, and observed that he thonght if the County Court was 
good for any thing, the tile was good, and that he, Houston, 
said he thought so too. 

They further state in their answer that their intestate, Arm- 
field, took immediate possession of these slaves and sent them 
to the Brewer gold-mine, in South Carolina, whence they were 
surreptitiously taken by the plaintiff James Moore, and the 
intestate, David Moore, and brought to the County of Union, 
upon which taking, the defendants’ intestate took out a writ 
of replevin which was prosecuted to judgment in the Supreme 
Conrt, and it is submitted that the decision of that Court es- 
tablished in the defendants’ testator a good and indefeasible 
title. 

The canse came on for hearing upon the bill and answer, 
upon a motion to dissolve the injunction theretofore issued, 
and, upon consideration of the case, his Honor refused to dis- 
solve the injunction, but ordered it to be continued to the 
hearing. From this order the defendants appealed. 
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Osborne and Jones, for the plaintiff. 
Wilson, tor the defendants. 


Pearson, J. There is no error in the deeretal order appeal- 

ed from. The defendants aver that their intestate made am- 
ple compensation to Jane Moore for the slaves in controversy, 
but they do not aver that he purchased without notice of the 
equity of the plaintiff's intestate growing out of the petition for 
partition. On the contrary, the defendant Houston says “thata'- 
ter ‘the confirmation of the said report, his intestate consulted 
with him as to the propriety of purchasing the slaves, and as 
to the ttle, and observed that he thought if the County Court 
was good for any thing, the title was good, and this defendant, 
Tolin P. Heuston, s said he thonght so too.” So, here Is an ex- 
press admissicn that doubts had been suggested as to the title 
of Jane Moore, and the intestate of ie detangurite: after a 
consultation with his friend in regard to the title, concluded 
fo take the responsibility of making the purchase. This 
amounts to notice, and-he took subject to any equity, or infil 
mity inthe title, and must stand in the shoes of Jane Moore, 
under whom he claims. 

Per Curiam, Deeretal order affirmed. 


THOMAS J. SHINN, Adin’r. cum. tes. an. against THOMAS MOTLEY 


and others 


(CONSTRUCTION OF A WILL.) 

Where, in the distribution of a fund, two daughters are mentioned as taking 
equally with their brothers anJ sisters, and then is added, that these shares 
are not to go to them, but to their ch ‘idven. it was Zeld that it was intended 
that they, the children, should.tuke per stinpes, that is, each class the share 
at first desigaate:l as their mothers’. 

The general rule is, that where there is a bequest to children, and no life-es- 
tate is interposed, and the period of division is not nae none only the 
children born at the testator’s death can take. But this rule is varied 
where it is manifestly the intention of the testator that all the childven 

that may be born ofa person, as well as those already born, were intended 
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to take. And it is the duty of an executor, in paying over the shares in 
such case, to take bond, with security, for the payment of the shares of 
children that may subsequently come into being. 


CausE removed from the Court of Equity of Cabarrus county. 

This bill was filed by the administrator, with the willannexed, 
of Robert Motley, stating that difficulties had arisen amongst 
those entitled under this will, and conflicting claims set up by 
them, so that he thought it would not be safe for him to pay 
the legacies bequeathed therein, without the protection of this 
Court; he therefore asks to be advised upon the several points 
stated below, which arise upon the following clause of the 
will, viz: “Itis my will that all the remainder of my proper- 
ty, which I possess at my death, shall, after giving lawful 
notice, be pnt to public sale and sold to the highest bidder, 
and the proceeds arising from such sale, and all my cash and 
notes, and effects of every kind, which I have not willed to 
my children, to be equally divided between my sons, Thomas 
Motley, John Motley, Rufus Motley, and my daughters, Mar- 
tha Rhinehart, Kiziah Sossaman, Leah Love, Sally Plott, 
Elizabeth Biggers, Rowena Moses, Lavina Faggart and Nan- 
ey Furr, all married women. But the amount, in this divi- 
sion, which would come to the shares of my danghters, Mar- 
tha Rhinehart, Kiziah Sossaman and Nancy I*urr, is not to go 
to them, but to all their children, which now are, or hereafter 
may be; the grand-children of them three daughters shall 
eqnally inherit it, their mothers’ shares.” 

Martha Rhinehart had six children living at the death of 
her father. | 

Kiziah Sossaman had four children by a former marriage, 
and two by her marriage with her present husband, all living 
at the testator’s death. 

Naney Furr, at the time of her father’s death; had no child, 
but had one in less than ten months afterwards, which is since 
dead, and letters of administration have been taken on its 
estate by its father, Wilson Furr. No other children have 
been born to either of these three danghters of the testator, and 
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neither of them has, or has had, a grand-child. Upon this 
premise, the executor asks: 

Ist. Whether, on account of the obscurity and apparent con- 
tradiction, any of the offspring of the daughters. Martha, 
Kiziah and Nancy, can take any thing? 

2nd. Shonld they take, will it be per capita or per sturpes ? 

3rd. If it be considered that the children of these females 
take, will it be limited to such as were in being at the time 
of the testator’s death, or will children fheveafier born come 
in for a share with the others ? 

4th. Did a share vest in the child of Nancy Furr, and if 
60, what becomes of such share? 

5th. In case it be considered that the children of these fe- 
males, born hereafter, take, how is the distribution to be made 
amongst the living children, and how is the aad aad to 
be provided for ¢ 

The cause was set for hearing on the bill, answer and ex- 
hibit, and sent to this Court. 


R. Barringer, for plaintiff. 
Ashe, for defendants. 


Barriz, J. The questions which have been raised upon 
the construction of the fourth clause of the will of the plain- 
tiff’s testator, and which are now presented for our determi- 
nation, are, mostly, easy of solution. We will consider them 
in the order in which they are presented by the bill. 

1. There can be no doubt that the children of the testator’s 
three daughters, Martha Rhinehart, Kisiah Sossaman and 
Nancy Furr, take under the will. The word “ grand-chil- 
dren” was used, either by an obvious mistake for the children 
of his daughters, for he immediately adds, that they “shall 
equally inherit their mother’s share,” or was an awkward ex- 
pression to signify that they were his grand-children, as being 
the children of his daughters. The meaning of the testator 
is plain, and cannot be defeated by an obvious mistake or by 
an awkward expression. 

2. The children certainly take per stirpes, or by families. 
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The daughters were first mentioned as if they were to take, 
each a share, and then the shares which were set apart for 
them, are given to theirrespective children. See Loewhare v. 
Lockhart, ante 205, and other cases there referred to. 

3. The general rule is, that where there is a bequest to chil- 
dren, and there is no life-cstate given in the mean time, and 
the time fora division is not postponed to a ceriain period 
after the death of the testator, only the children born at the 
testator’s death can take. Dut ifthe intent of the testator ts 
elear that he wishes his bounty to be enjeyed by children 
born aficr his death, they too shall be included im the be- 
quest. Thus, in the case of Shudl v. Sohnson, 2 Jones’ Eq. 
Rep. 202, * here a testator gave a legacy to his nephews and 
nieces, that night “be living at or after” his decease, we 
that the nephews and nieces born after the testator’s death 
were entitled to take equally with those who were born hopes 
That decision was made at Morganton, and we cited no an- 
thority in support of it, We are now able to refer to the 
vases of Defliss v. Goldsmidt, 1 Mer. Rep. 417, Scott v. Lord 
Searborough, 1 Beavan’s top. 154, (7 Eng. Con. Ch. Rep. 

154,) which fully sustain 1, 

4. The child of Nancy Furr, which was born witliin ten 
months after the death of the testator, is to be considered as 
having been then dn wentre sa mere, and of course entitled as 
a child born at that time. Bat in the present case, the child 
would take ander the limitation to afterborn children. The 
interest which she took was clearly vested, and, upon her 
— went to her adininistrator. 

. The executor has a right, and it is hig duty, in paying 
ever to the children who are now entitled, or to their guar- 
dian, if they be minors, their respective shares, to take a ‘Ward 
w ith good and suflicient scenrity, for refunding what may be 
necessary to pay the portion of such children as may be here- 

afier born. See Shull v. Johnson, above referred to. 

A. deeree may be drawn, declaring the rights of the parties 
according to the principles herein-betore set forth. 

Per Cortam, Decree accordingly. 
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NANCY PINCKSTON against MOSES BROWN, Adm’r., and JOHN 
CAUBLE. 

Where persons are in pari delicto in the commission of an illezal act, and one. 
gets an advantage of the other, equity will not interfere to relieve; brit 
where they are not equally in fault, as where one is old, ignorant, depend- 
ant and unduly influenced by the other, equity will afford relief avainst 
hardship an: imposition growing out of the illegal transaction. 


Cause removed from the Court of Equity of Rowan. 

The plainthl was,.at the time of the occurrenecs herein 
stated, an aged, infirm and ignorant woman; she had lived 
in the same family with her son Meshach, the defendant’s in- 
testate, for sercral years, and on account of her frail condition, 
mentally as well as physically, for she had just before had a 
stroke of paralysis, she entrusted the entire control and man- 
agement of hor business to him. Iler hands worked the plan- 
tation with him, and all the profits and surplus realised from 
the crops, after paying the store-bills and other expenses, were 
retained by him, without rendering any account to her. The 
said Meshach was her oldest child, and the only one of age; 
she had the most implicit confidence in his business capacity 
and integrity. The plaintiff owed one James W. Clark, as 
assignee, two notes, amounting together to about one hundred 
and fifty dollars, (3150) and some few debts besides, but she 
had abundant means, ultimately, to pay them all, but no pre- 
sentfundstodoso. Whenshe was informed by herson Meshach, 
that Mr. Clark had purchased her notes, she was very much 
alarmed and agitated; sheappealed to him to devise some plan, 
orfurnish her with some means, to save her from the ruin that 
the urgent collection of these notes would bring on her. The 
plan he devised for that purpose was, to have a decd of trust 
made of all her property, securing the payment of all her 
other debts, leaving ont Clark, and as the property was great- 
ly more valuable than these debts amounted to, he proposed 
that slie should make fictitious debts to be secured in the said. 
deed. This was his plan, and she, knowing nothing about busi- 
ness, and yielding every thing implicitly to him, gave in 
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to it, and did make three several notes payable to him, one 
for $200, due Ist January, 1849, one of $150, due Ist Janu- 
ary, 1850, and one for $50, due 2nd , 1849, which were 
entirely without consideration, and made for the sole purpose 
of carrying out the scheme which the said Meshach had de- 
vised to extricate her. In furtherance of this plan, she made 
a deed of trust to the defendant John Canble, to secure these 
notes, which are set forth therein, and all the debts which she 
actually owed. This deed conveys her dower in the land on 
which she lived, a negro woman, all her corn, bacon, oats, 
hay, house-hold and kitchen furniture, horses, cattle, and 
stock of every kind, and every thing else thatshe owned. Short- 
ly after this was done, she became aware of the nature of the 
transaction and sought to get rid of it. She paid all the other 
debts mentioned in the deed, and then demanded that he 
should surrender it as well as the notes. This he failed to do, 
putting her off with various pretexts until his death, which 
took place in — . The defendant Brown administered on 
his estate, and proceeded to the collection of these notes, by 
requiring of the trustee, the defendant Canble, to advertise 
the property for sale. The bill is filed to enjoin the sale, and 
to stop the collection of the notes. 

The defendants answered. Replication was taken to the 
answers. Commissions and proofs taken, and the cause being 
set down for hearing, was sent to this Court. 


Fleming and J. £. Kerr, for plaintiff. 
Boyden, for defendants. 


Nasu, C. J. Fraud vitiates every contract into which it 
enters, and equity will grant relief by declaring it void 
and decreeing the instrument executed under it to be de- 
livered up, and this whether the fraud be actual or con- 
structive. The party, however, claiming this relief, must 
come into Court with clean hands. If he has been a parteceps 
criminis in the concocting of the fraud, equity will leave him 
to his legal remedy; in other words, will not interfere be- 
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tween the parties, but stand neuter. Relief is not granted 
where both parties are truly in pari delicto. For enforcing, 
however, this rule, it is not sufficient that both parties are en 
devaicto, concurring in the unlawful act; they must stand in 
pare delicto, for there may be other, and very different, de- 
grees of their guilt. Judge Srory, in the Ist vol. of his Equity, 
section 300, says “ one party may act under circumstances of 
oppression, imposition, hardship, undue influence or great 
inequality of condition, or age, so that his guilt may be far 
iess in degree than that of his associate in the offense.” Insuch 
cases the court will grant relief in favor of a plaintiff who was 
particeps crimints as not being in paré delicto. Such-is the 
decision of the master of the rolls in Osborne v. Willdams, 18 
Ves. 882. The master observes, “ Courts of law and equity 
have held that two parties may concur in an illegal transac- 
tion, without being deemed in all respects in pure delicto. I 
consider this agreement as substantially the mere act of the 
father.” The agreement between the parties was an illegal 
one, as being in contravention of the post-office act. The par- 
ties being both dead, the bill was filed by the representatives 
of the son, against the representatives of the father, for an 
account, and decreed, though both decedents were partictpes 
Craminis. : 

The same principle applies to cases of usury. If the bor- 
rower asks relief, equity will grant it upon such terms as it 
may prescribe ; and if he has paid the meney, he can recover 
back the excess of interest, and neither the maxim of partz- 
ceps criminis, nor tha: of volenti non fit injuria applies. He 
is not in pare delicto. Ue stands in vénculis,—is called the 
slave of the lender, and is compelled to such terms as the 
usurer and his necessities impose upon him; Smith v. Brom- 
ley, Doug. Rep. 696, in note; 1 Story’s Eq. sec. 302. 

Let us bring this case to the test of those cited. The plaintiff 
is the mother of Meshach Pinckston, deceased, whose represen- 
tative, Moses Brown, is before the Court. At the time the 
notes and deed of trust were executed, the plaintiff was old, 
infirm, weak of mind, and much diseased and distressed in 
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body, having, as the testimony shows, recently been struck with 
paralysis. Jfer property was not large, but more than saff- 
cient to pay all her debts. With a view to delay and hinder 
Mr. Clark in the collection of his debt, the deed of trust was 
made, all her other debts Dems provided forin it. This deed 
is then clearly void as to Afr. Clark—the transaction was ille- 
gal, and the plaintiif was a particeps eriminis 3 and as all the 
debts secured by it have been paid, except the notes made 
payable to Aleshach DPinekston, the plaintiff is entitled to a 
decree to have it surrendered, ete with the property 
mentioned in it, wnless she stands in part delicto with. the 
obligee, Meshach. Tle was her oldest son; all the rest of her 
children being infants. IIe lived with his mother, and they 
worked the fist together. IIe managed the whole business, 
sold the crops, and after furnishing the family, paid the store- 
bills and other accounts, and appropri: ated the residue of what 
was realised, fo his own use. is mother had great conf- 
dence in hisintogrity ine ability. In the language of one of the 
witnesses, ‘such was his influence over the old ey that he 
could make her do just what he wished her to do.” 

Such was the relation in which the mother and son stood to 
each other. The plaintiff becoming very uneasy about her 
affairs, Mir. Craigo was sent for to advise with. When he got 
there, he found the old Jady in bed, weeping and much dis- 
tressed. She told lim she had been informed that Mr. Clark 
was about. to enforce the payment of his debt, and if he did 
go, it would ruin her. Meshach was there and no one else. 
Bhe proposed to ae a conveyance of her property to her 
children. ‘he witness proposed she should make a trust, to 
which she assen’ a Upon summing up the amount she owed, 
it was ascerfaincd that, excepting the debt to Clark, the pre- 
perty to be conveyed would considerably exceed In value the 
amount of the debis. With a view to cover the whole of the 
property, Crate proposed that the plaintiffshonid cxecnte three 
notes toher son Afeshach, to an amonnt saficient for that prr- 
pose. The notes were written and executed and antedated, 
so as to come within the operation of the deed. No one, up- 
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on reading the proofs in the case, can doubt that Meshach 
was the person who gave the information that Clark was abont 
to press the collection of the debt due him. Was this infor- 
mation trne? What has become of the Clark debt? We 
hear nothing more of it. Is it still in existenee? J*or aught 
that appears it is, and no demand of it by Clark, er any other 
person, is shown. We are justified, then, in considering the 
information given to her to have been false, and given for the 
purpose of working upon her fears, and driving her to the 
execution of the trust. This case is, in some of its leading 
features, like that of Osborne v. Walliams, ubi supra. There, 
the concoction of the fraudulent transaction was a father prac- 
ticing on his son; here, it is a son practicing on the weakness 
of an aged and confiding mother. In the case just referred 
to, the master of the rolls says, “I consider this agreement as 
substantially the mere act of the father ;” and the deed of trust 
in this case, under the evidence, is to be considered ag the 
mere act of Meshach, the son. JLere were imposition, hard- 
ship, undue influence and great inequality in age, all brought 
to bear upon the plaintiff. The mother and son were in de- 
tieto, but not in pars deleeto, and the plaintiff is entitled to 
the decree she asks. 


Per Curiam, Decree accordingly. 


JOHN IRELAND and another against PETER FOUST and others. 


It is not a ground for excluding property from a residuary clause in a will, 
that the testator did not know, or believe, that he had a title to it. 

One purpose of a restduary clause is to dispose of such things as may have 
been forgotten, or overlooked, or may be unknown. 

Where a party purchased, on speculation, a doubtful right of certain children, to 
slaves which had been bequeathed by their father to their mother, which 
right was afterwards decided against the purchaser, he has no right. in 
equity to claim a re-imbursement for the loss of his money, out of pecunia- 
ry legacies left by the mother to such children. 
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Cavsr transmitted from the Court of Equity of Alamance 
county. 

At the December term, 1853, of this Court, the suit of 
Foust v. Ireland, 1 Jones’ Rep: 184, was decidedony which it 
was established that Mrs. Mary Foust took the full right 
and property to certain slaves bequeathed to her by the will 
of her late husband, Peter Foust, in case she abstained from 
again marrying. Up to the time of this decision, there was 
great doubt prevailing amongst those interested in the succes- 
sion, whether, under her husband’s will, Mrs. Foust took more 
than a life estate in these slaves In case she took but a life 
estate, it was conceded on all hands that the slaves devolved 
upon the living children of the testator, Peter Foust, and the 
children of a daughter, Mrs. Clapp, who was dead. In the 
year 1851, the plaintiffs, Ireland and Iurdle, purchased the 
right of Mrs. Amick, one of the children of Peter Foust, to the 
slaves in question, which was supposed to be one sixth part in 
the remainder after the death of Mary Foust, for which they 
paid $1600. They also purchased of Peter Clapp, one of the 
children of Mrs. Clapp, his supposed interest in his mother’s 
hare of the slaves, at $250; also of Henry Clapp, another of 
her children, his interest, at $200; and of Solomon May, who 
had married a daughter of Mrs. Clapp, his wife’s interest 
therein, at $250. 

Mary Foust, the widow of Peter Foust, long before the de- 
cision of the case in the Supreme Court, to wit, in the year 
1849, made her will, in which she bequeathed, among other 
things, as follows: 

“ Ond. I will to my daughter, Elizabeth Clapp or her chil- 
dren, one hundred dollars. 

“3rd. I will to my daughter Sally Amick, one hundred 
dollars.” 

She then proceeds to will to her sons, John, George, Peter 
and Daniel Foust, several plantations, describing them, and 
to Daniel Foust $200. 

She bequeaths some small specific legacies to divers persone, 
and then procecds: 
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‘13th. J will to my son Peter Foust, one negro man nam- 
ed James, and five hundred dollars in cash, to him and his 
heirs and assigns forever. 

“14th. The balance of my property, not willed away, to be 
sold by my executors, either at public or private sale, or to be 
divided at their discretion, and after paying off all the above 
legacies, if there should be any thing left, it is my will that 
it shall be divided among my sons, share and share alike.” 

Mrs. Foust died in the year 1851, without having married 
again, at which time the slaves had largely increased and be- 
come very valuable. 

The plaintiffs allege in their bill that Mrs. Foust never sup- 
posed or believed that she had any greater estate than a pro- 
perty for her life in the slaves in question, and that she did 
not intend, by the residuary clause in the above recited will, to 
pass them to her four sons, and that according to a fair con- 
struction of the will, she died intestate as to them, so that the 
parties from whom they purchased were entitled, each toashare, 
and they pray that they may have the benefit of their pur- 
chases allowed them by a decree of this Court. 

But if in this they are mistaken, and the Court shall be of 
opinion that the slaves passed by this residuary clause, thev 
pray that they may be, pro tanto, reimbursed for the money 
they have paid, ont of the two pecuniary legacies of one hun- 
dred dollars, willed to Mrs. Amick and Mrs. Clapp. 

The next of kin of Peter and Mary Ioust are made parties 
defendant, who answered the bill; butasthe decision of the 
Court is based upon a consideration of the equity set forth in 
the pleadings as above stated, it is not. deemed necessary to 
notice further the answers or the proofs taken in the cause. 


Winston, Sen’r, and Norwood, for the plaintiffs. 
Moore, for the defendants. 


Pearson, J. The rule is settled that, under a general re- 
siduary clause, every thing passes that is not disposed of by 
the will. : 
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It nay be true that the testatrix did not me wesho was en- 
titled to the absolute property in the claves; we are inclined 
to think such was the fact, bocanseshe ee vo been doubt: 
fal whether there would be any thing left after paying off the 
specifie and general leercies ee nay have 
heen, it is not sufitcient to ma » the rnle. The 
“grounds upon which exceptions are made, are stated and dis- 
cussed in ae vy. Brown, anie UAL, This case does not come 
within any principle that has been recognized as suc ent ta 
make it an exeeption, The presumpt tion is that every one 
who makes a will, intends to dispose of his whole estate, and 
one purpose of a general residnuary clauee is, to dispose of such 
taings as may have been forgotten or overlooked, or may be 
auknown, 

The plaintiffs have no pretext for setting up a claim to the 
pecuniary legacies of $100. These legacies have no reference 
tu, or Connection with, the slaves whatever. 
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Pir Curran, Bill dismissed. 


*.* Ilis Honor, the Cuter Jusricn, was prevented by sick- 
ness from attending the Court during the greater part of this 
term, Whiclt accounts for the fact that so few opiniens of his 
appear in tlis number, 
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ABATEMENT—PLEA IN. 
Vine Purapine, 3. 


ABANDONMENT, 
VIDE SrEcirid PERFORMANCE. 


ACTS OF A PARTY—CONSTRUED HOW. | 
Where an act admits of two constructions, the one rightful, and the other- 
wrongful, the rightful character will be imputed to it, and the party will 
not be heard to aver that he acted wrongfully, or be allowed to take ad- 
vantage of hisown wrong. Blount v. Robeson, 73. 


ADVANCEMENTS. 
Vive CoNSTRUCTION OF A WILL, 8. 


ACQUITTANCH. 

An acknowledgment and acquittance contained in a deed, is proof that the 
money was paid, for, and on account of, the property conveyed in the 
deed; but it is no evidence, upon the rescission of the deed, that the 
grantor was to pay the consideration back to the grantee. Farmer v. 
Barnes, 109. 


ADMINISTRATOR, | 

Where an administrator was compelled, by a judgment of Court, to pay 
over the assets in his hands to the next of kin, not being aware, at the 
time such judgment was entered against him, of an outstanding claim 
upon the assets, which he was compelled afterwards to discharge out of 
his own funds, a Court of Equity will relieve him, although he took no 
refunding bond. Stack v. Williams, 13. 

Vive Dienity or Dest; Jurispiction, 2. 


. ADVERSARY POSSESSION, 
— Vive AGENT, 2, 


- 
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AGENT. 

1. One who has undertaken, in a covenant, to act as an agent to explore 
survey and sell, a body of lands, and account at stated periods, and who 
took from his principal a power of attorney enabling him to make title, 

cannot, without taking steps to put an end to the trust, purchase for 
himself another title to the land thus entrusted to him, Blount v. Ro- 
beson, 73. 

2. The death of the principal in the above case, after the agent had bid off 
the land at a sheriff’s sale, although it revoked the power of attorney to 
sell, did not affect the agent’s duty under the covenant, and enable him 
to take an adversary position towards the heirs, bid, 

3. Where a confidential relation is established between parties, either by 
act of law, or by agreement, the rights incident to that relation continue 
until the relation is put an end to, and time will not operate as a bar du- 
ring the existence of such relation. did. 

Vine Asssrs, 2,3; CoNFIDENTIAL RELATION. COMPROMISE, 2. 


AMENDMENT. 


‘Under ch. 33, sec. 17, Rev. Code, a bill can be amended, as to parties, in 
the Supreme Court. Keni v. Bottoms, 69. 


ANTE-NUPTIAL AGREEMENT. 

1, Ante-nuptial agreements, being peculiarly liable to misapprehension and 
misrepresentation, will not be enforced in our courts, unless they are en- 
tirely satisfied that they were made. Jontgomery v. Henderson, 113. 

2, A bill, therefore, that alleged such a contract, but stated that it was not 
reduced to writing, because the parties thought its provisions were already 
embraced in the will of a relation, from whom the property was derwed, 
was dismissed upon demurrer. bid. 


APPHAL. 

Where the Judge in the Court below refused to set aside a sale because of 
a mistaken idea that his discretion was controlled by a principle of law 
which had no application, it was Held an appeal would lie to this Court, 
and that the question should ‘be sent back to the Court below, that it 
might be again considered by that Court, and its discretion fairly exer- 
cised. Clayton v. Glover, 371. 

Vive CERTIORARL 


ARBITRATION. 


1. Where matters in controversy are submitted to arbitration by agreement 
of the parties, being a tribunal of their own choosing, it is Independent 
in its action, and no appeal will le from its decision: neither can it be 
rescinded by a court of law or equity. The only ground upon which an 
award upon a submission in pais can be set aside in a court of equity is, 
that it is against conscience to take benefit under the award. Gardner 
v. Masters, 462. 
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2. An award upon a submission, in a suit pending in court, requires more 
certainty than is required in an arbitration by agreement out of court, 
because the court is to pronounce its judgment upon it. bed. 

‘3. Mistakes in charging interest and the like, do not furnish a ground for a 
court of equity to interfere and set aside an award. bid. 

4, A want of certainty and jinalily are not such errors as make it against 
conscience to seek the enforcement of an award. Ibid. 

5. An award is deemed sufficiently certain and fnal when it is as much so 
as the nature of the case will admit. bid. 

6. In a suit at law upon a bond cenditioned for the performance of an 
award, as the question whether the authority of the arbitrators was re- 
veked before the award was made, can be legitimately put in issue there- 
in, a court of equity will not take cognizance of it. Nor is there any~- 
thing in that question affecting the conscience of him in favor of whom 
is the award. bid. 

7.-A court of equity will not set aside an award because the arbitrators 
have awarded costs in such a case without authority, as the party can 
have the benefits of it, on the trial at law, in the mitigation of damages, 
Ibid. 


ASSENT. 
See Executor. 


ASSETS. 
Vide Executor; Marsianuine; Licactks; ABATEMENT OF TAKEN YOR 
DEBTS. 


ASSETS—-FOLLOWING OF. 

1, A creditor may follow the assets in the hands of legatees and other per- 
sons Claiming as volunteers, or fraudulent alienees of an unfaithful and 
insolvent executor. And such a volunteer is not protected by the fact, 
that the executor had sufficient assets to pay all the debts, but wasted 
them. Barnawell v. Threadgill, 50. 

2. In a bill to follow assets fraudulently removed, as it does not proceed.on 
the idea of punishing the defendant for a fraudulent removal of the as- 
sets, one who acted as.a mere agent in running off and selling them, but 
who paid ever the price to his employers, is not lable for the value of 
the property, but such a defendant must pay costs. -lbid. 

‘3. Where a person, standing in a confidential relation to an intemperate 
executor, who has wasted the estate, is found in possession of a part of 
the assets, upon a suit by the creditor to follow such assets, it is incum- 
bent on him to show that he purchased fairly and paid the price. .Zbid. 


ASSIGNMENTS. 
Vide Set-orr. 


BAIL. 
Vide Sussrirurion, 2. 
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BANKRUPTOY. 

A creditor, who takes a dividend of the effects of a bankrupt, surrendered 
under a petition filed by himself, is not estopped from collecting the re- 
mainder of the debt, if the debtor fails to get his certificate. Hamlin v. 
Hamlin, 191. 

Vide Presumprion oF PAYMENT. 


BEQUEST—UNLAWFUL. 
Vide CoNSTRUCTION OF A CHARTER. 


CERTIORARL 

1. The writ of certiorari will lie to bring up a cause from a court of Equity 
to the Supreme Court, where a sufficient reason 1s shown for not appeal- 
ing. AfeLeran v. Melvin, 195. 

2. Where the person really interested in a cause in Equity was a feme 
covert, upon a statement made by her husband, who had joined her in 
the suit, showing that an injunction to restrain an execution levied on 
her property had been improperly dissolved—that he was absent from 
court upon urgent business when the decree was made—that his attor- 
ney had told him his presence would not be required at the trial—that 
his attorney had endeavored to procure surety for an appeal without 
success—and that he would have appealed if he had been present—it 
was Held to be a sufficient cause for granting a certiorari, Ibid. 


CHARGE ON AN ESTATE. 

Where a testator charged his estate with the support of one for life, and 
provided no fund out of which the support was to be furnished, it was 
Held, that property undisposed of by the will, must, in the first place, be 
applied to that purpose. Freeman v. Okey, 473. 


CHILD, OR CHILDREN. 
Vide Limitations In Remainper, 3. 


COLOR OF TITLE. 
A sheriff’s deed accompanied with possession, will operate as color of title 
to create a bar, only from the time of its actual execution, and will not 
relate back, for such a purpose, to the time of the sheriff’s auction. 


Blount v. Robeson, 73. 


CLERK AND MASTER. 
Vide Court or Hguiry. 


COLLUSION BETWEEN THE ADMW’R AND A DEBTOR. 
Vide Jurisprerioy, 3. 


COMMON LAW. 
Vide Laws oF ANOTHER STATE. 
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COMPROMISE. 

1. Parties to a compromise must deal with each other upon an equal foot 
ing. Barnawell v. Threadgill, 50. 

2. Where a party to a suit, with all the knowledge on his part of the only 
doubtful matters in dispute, entered into an arrangement with the agent 
of the other party, by which the principal was to get not more than one- 
twentieth of his debt, and it was a part of the arrangement that it should 
be kept a secret from the principal’s counsel and friends, it was Held not 
to be a compromise that would be supported ina Court of Equity. Zbid. 

3. Mere inadequacy of consideration will not defeat the compromise of a 
doubtful claim, when it is entered into fairly, and with deliberation ; but 
where the parties were not in equal ignorance of their rights, and were 
not dealing on equal terms, inadequacy of price may fairly be relied on 
as proof that a party had been imposed on and defrauded. dzd. 


CONFIDENTIAL RELATION. 

Where a young man, living with near relations who had great influence 
over him, was induced by the misrepresentations of these relations as to 
the nature of a decree in the Supreme Court theretofore rendered be- 
tween them, to execute a bond for a large sum of money by way of cor- 
recting such decree, the Court of Equity enjoined the collection of the 
bond and ordered to be cancelled. Graham v. Little, 152. 

Vide Acent, 3; Fraup, &, 7, 8. 


CONSIDERATION—WANT OF. 
It is against conscience to enforce the collection of a bond, where nothing 
has been received for it. ichardson v. Williams, 116. 


CONSTRUCTION OF A CHARTER. 

Where an Act of Assembly, incorporating the trustees of a college, provi- 
ded that their property should not, at any time, exceed a certain amount, 
in a suit brought for a legacy exceeding that amount, it was Held that 
only so much as was necessary to make their whole property amount to 
the limit specified in their charter, could be recovered, and that the over- 
plus of the personalty vested, at the testator’s death, in his next of kin. 
The Trustees of Davidson College v. Chambers’ Executors, 253. 


CONSTRUCTION OF A DEED. 

1. The fact that it is unusual for a man to make a trust in favor of a child, 
which his wife may have by another husband, will not, of ¢sel/, justify a 
court to depart from the ordinary meaning of terms used in a deed. 
Hoans v. King, 387. | 

2. A declaration of an executed trust of land, will have exactly the same 
construction as if it had been a conveyance of the legal estate; such a 
declaration, therefore, that does not contain words of inheritance, passes 
only an estate for life. did, — 
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1. Where-a testator, in one part of his will, uses words which describe cer- 
tain objects of his bounty as a class, and in another part of the will refers 
to them by the same words of description, the presumption is that, in 
both instances, he uses the words in the same sense, and in both instances 
intends them to take asa class. Lockhart v. Lockhart, 205. 

2. Where a negro woman was given by parol to a married daughter, and 
after the woman had a child, the owner willed the woman and her in- 
cxease to the daughter, reciting that the testator had mentioned the said 
woman in a bill of sale made by him to the husband, and at the time of 
making the will, executed a bill of sale for her to the husband, dating it back 
to the time of the parol gift, it was Held to be a confirmation of such gift, 
and passed the child as wellas the mother. bid. 

3. The words “ all of every thing on hand,” In immediate succession to a 
bequest of a horse, house-hold and kitchen furniture, shop and plantation 
tools, were Held not to pass notes and other choses.in action. Young 
v. Young, 217. 

4, Where a testator, having a wife and two daughters, directed in his will 
that certain slaves, and other property, should be divided “ between his 
wife and children,” and in a subsequent clause directed that, in case of the 
death of one of his daughters “ leaving no heir of her body, then, and in 
that case, it may goto my remaining child or children,” one of the daugh- 
ters having died in the life-time of the testator, it was #leld that her share 
went to her sister, and that the widow took but one-third. Garrison 
v. Hborn, 288. 

5. Where it is provided in a will, that the widow should take of certain 
articles as much as she wanted, it was. Held that she was vested with 
unlimited discretion as to the quantity she might take, even to the amount 
of the whole of the articles mentioned, dvd, 

6. The Act of Assembly in relation to the time when a will “shall speak 
and talze-effect,” applies only to the property named in. it, and not to the 
legatees. Lbzd. 

7. Where a testator directed that a tract of land, given to one of his chil- 
dren, should receive contribution until it should be made equal in value 
to the shares of the other children, Held, that a crop growing on the 
land when the testator died, was subject to be valued with the land. 

Whitsett v. Brown, 297. 

8 Where a testator directs that his estate shall be divided equally amongst 
certain classes, no notice being taken of advancements that had been 
made to certain individuals of these classes, Held, that there is no. reason 
for taking these advancements into the estimate. bid. | 

9. Where a testator bequeathed as. follows: “I give to S. A. (his wife) all 
the negroes, of every description, that I have received through or by her, 
viz: B, C, D,” naming them and several others, and concluding the list 
with an “ &c.” “and all the undivided negroes. of the estate of W. K.,, 
also $312 in cash, the amount for which Hf (one of the negroes that came by 
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his wife) was sold,” and died intestate as to all the rest of a large estate, it 
was Held to have been the intention of the testator to pass the mcrease- 
of the slaves of both classes, irrespective of the times of their birth. 
Redding v. Allen, 358. 

10. Where two modes of description are used, and there is a descrepancy 
between them, that mode will be followed which is least liable to mistake, 
Loid, 

11. Where slaves given as above to a legatee, were hired out by the execu-. 
tor after the death of the testator, it was Held that the hires went to the 
legatee, bid. 

12. Where a sum of money was given in lieu of one of the negroes that, be-~ 
fore the will was made, had belonged to the former of the above classes, 
but sold by the testator, it was Held that such sum of money should bear 
interest from the death of the testator. bd. 

13. Where a testator ordered his estate to be divided between his wife and 
certain children, she to have a part for life, and at her death, there was to 
be an equal division of the part held by her, amongst the same children, 
it was Held that one of tle children, who had not received his share in 
the first division, had a right to have it made good to him in the second 
division. Johnson v. Johnson, 437. 

14. The word “or” will be construed to have been meant for “and” when 
the plain intent of the testator will be defeated without the substitution; 
but it is never admissible, unless it is necessary to carry out the mani- 
fest design of the will. Aarrison v. Bowe, 478. 

15. Where a testator, seized and possessed of a large real and personal es- 
tate, made a partial disposition of it to some of his children and to his 
widow, to the latter of whom he gave household and kitchen furniture, 
slaves, horses, farming implements, and many other things applicable and _ 
necessary for house-keeping and farming operations, leaving out the bulk 
of his land, and then adds, “I will that all the balance of my estate, real 
and personal, be disposed of as. the law directs,” it was Held to have 
been the intention of the testator that the widow should have her dower 
assioned in the mode directed by law in cases of intestacy. Dost v. 
Bost, 484. 

16. It is not a ground for excluding property from a residuary clause in a 
will, that the testator did not know, or believe, that he had a title to it. 
Treland v. Foust, 498. 

17. One purpose of a residuary clause is to dispose of such things as may 
have been forgotten, or overlooked, or may be unknown. bid. 

Vide DescripTion OF A FUND; EMANCIPATION; ILLEGITIMATE CHILDREN}; SUR-- 
vivors, 1, 2, 3. 


CONSTRUCTION OF AN ACT OF A PARTY. 
Vide Acts, &c. | 


CONTINGENT REMAINDER. 
Vide Limitations IN REMAINDER, 1, 2, 3. 
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CORPORATIONS, THEIR RIGHTS, POWERS AND DUTIES. 


1, A corporation whose term of existence is limited to a number of years, 
may, nevertheless, purchase and hold land in fee simple, when authorised 
by its charter. Rives vy. Dudley, 126. | | 

2. A charter of incorporation creating a company for the purpose of effect- 
ing &@ communication by a plank road between designated points with 
the privilege of taking tolls, does not authorize the company to establish 
a stage line upon their road, nor to contract for carrying the United 
States mail. Wiswall v. The Greenville and Raleigh Plank Road Com- 
pany, 183. 

Vide ConstRUCTION OF A CHARTER. 


COSTS. 

Although it is usual, in suits against executors and administrators, for the 
settlement of estates and the payment of legacies, to direct the costs to 
be paid out of the fund, yet, where the estate is very small, an executor 
who makes costs, by relying upon an unreasonable objection, will be de- 
creed to pay them personally. Benick v. Bowman, 314, 

Vide Arsirration, 7. 


COURT OF EQUITY—SALES BY. 


lj. A court of equity has power to set aside a sale made under its order, as 
well at the instance of the purchaser, as of the owner of the property. 
Clayton v. Glover, 371. 

2. A court of equity has no power to order the sale of land, for the pur- 
pose of converting it into more beneficial property, where it is limited in 
remainder to persons not in esse. Watson v. Watson, 400. 

3. Where lands are ordered to be sold for partition by a court of equity, 
the authority of the court to set aside an inchoate sale, and to order a 
re-opening of the biddings, applies as well to cases where all the parties 
are adults, as where some of them, or all, areinfants. Bost ex parte, 482. 


CREDITORS. 

Plaintiffs in a court of equity are only bound to show that they have re- 
duced their debts to judgments, when they sue as creditors, to obtain an 
equitable fi. fa. where property cannot be reached by a fi. fa. at law, 
or where they sue to have the rights of their debtor declared and imcum- 
brances removed, soas to make the property bring a fair price. Poits v. 
Blackwell, 449. 

Vide FraupuLent conveyance, 1, 2,3; Trusress, 1. 


COVENANT. 
1. Where, by the terms of a covenant to convey land, it is provided that 
the vendor is “to make a deed when called for,” the vendee may demand 
a deed before the purchase-money is paid. Simmons v. Spruill, 9. 
2. Where, however, the vendee has sought the aid of the Court, and it ap- 
pears there is danger of the purchase-money being lost by his insolvency, 
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the Court will not permit him to receive hig deed, until the money has 
been paid, or tendered. bid. 
Vide Srature or Fravups. 


DEBTS—FUND TO PAY. 

Where a fund was ordered to be raised for the payment of debts by the 
hires of certain slaves, and it turned out that the debts were greater than 
the value of the slaves, it was ordered that they should be sold for the 
purpose of paying the debts. Shaw v. McBryde, 173. 


DECREE. 


Where the object of a suit was to enjoin the collection of a note, upon the 
ground of a counter claim in favor of the maker against the holder, a 
reference to a commissioner to state an account between the parties, a 
report and a confirmation thereof, before replication is entered and the 
cause set down for hearing, could not be considered as being intended as 
an adjudication upon the merits. Carter v. Privatt, 345. 

Vide Preapine, 4, 6; Trusrees. 


DEDICATION TO PUBLIC USE. 


1. Where the owner of land sells lots along a space held out by him as being 
intended for a street or public square, and people build houses and make 
improvements along or about the same, relying on such assurance, there 
is forthwith a dedication of such space to the public use, and he will be 
estopped from hindering its use in that way. tives v. Dudley, 126. 

2. But a permission, by the owner of land, to an incorporated company to 
build a toll-bridge on his land for their gain, does not come within the 
principle of such dedication by estoppel. bid. 


DEED OF TRUST. 


1. Where there is a provision in a deed of trust, that certain debts, naming 
them, are to be paid, and a further provision, that the debts shall be paid 
as they fall due, and some of the enumerated debts are due at the time 
of making the deed of trust, these latter are to be paid. Miller v. Cherry, 24. 

2. Where a surety assents to a deed of trust, which gives him a preference 
over other sureties as to a large part of his liabilities, and is insisting on 
this preference against other sureties, he shall not be permitted to dimin- 
ish the fund, which, in part, consisted of a debt due by himself to the 
maker of the deed, by setting it off with other habilities to him, not se- 
cured by the deed. Jbid. 

3. A provision in a deed of trust to secure certain persons in sums due 
them, and against certain existing liabilities as sureties, also against fu- 
ture liabilities which they may incur as sureties, and future debts that 
may be justly due them, there being no allegation, or proo fof fraud, is 
valid, and will be enforced in a court of equity. Jrwin v. Wilson, 210. 

Vide Acquitrance; Description oF a DEBT, 1,2; FRAUDULENT CONVEY- 

ANCE, 1, 2,3. Szcurtry—SrIPuLATION FOR. 
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DEMURRER. 


An answer filed to a bill after there has been a demurrer, or at the time of 
demurring, over-rules the demurrer as to such answering defendant ; but 
if he be a merely formal party, against whom no relief is prayed, the 
cause will not be retained on his account, if the demurrer of the others 
were sufficient to overthrow the equity of the bill. Brown v. Pratt, 202. 
Vide Preaprng, 2. 


DESCENTS. 

1. Where land was devised to a grand-son by his paternal grand-father, 
and the devisee died in the life-time of his father, it was Held that the 
devisee not being an heir, or one of the heirs, of the devisor, the estate 
passed to his uncles and aunts on the mother’s side as well as those on 
the side of the father. Osborne v. Widenhouse, 238. 

2. The surviving father or mother of one seized of land, who dies without 
leaving issue capable of inheriting, or. brothers, or sisters, or the issue of 
such, will take the inheritance under the proviso in the 6 Rule of the 
chapter of descents, (Rev. Code, ch. 88) without regard to the question 
whether such parent is of the blood of the purchasing ancestor. Mcif- 
chal v. Moore, 471. 


DESCRIPTION OF LAND. 


In a covenant to sell land, it is sufficiently certain to describe it as the land 
“whereon the vendor resides,” or as the “A. B..farm,” provided the 
tract thus called, is capable of being otherwise sufficiently identified. 
Simmons v. Spruill, 9. 


DESCRIPTION OF A CLASS. 
Vide Construction oF A with, 1. 


DESCRIPTION OF A DEBT. 


1. Where, a debt was truly described in a deed of trust, in every essential 
particular, except by its date, it will be permitted to come in, and will 
be considered as running to maturity from its true date, and not from 
the mistaken date set out in the deed of trust. filler v. Cherry, 24. 

2. Where there are contradictory descriptions given of a thing, that de- 
scription will be adopted, which, in its nature, is least liable to error. bid. 

8. A debt described properly in a deed of trust as to the amount—as to the 
time of its falling due—as the object for which it was created—as to the 
names of the makers, and as to the corporation for whom the debt was 
contracted—shall not be rejected because of a variance in the description 
of the name of the payee from the true name. Gardner v. Pike, 306. 


DESCRIPTION OF A FUND. 


A. provisoin in a will that “all the money that I have on hand, or loaned 
out,” shall accumulate for ten years, will embrace all the funds of: the tes- 
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tator from whatever source arising; especially where such a construc- 
tion is necessary to prevent an intestacy as to a partof the estate. Ap- 
ple vy. Allen, 120. 


DIGNITY OF DEBTS. 


The claim which a wife has against the administrator of her husband for 
money arising from the sale of her land which he had received, is a sim- 
ple contract debt, and must be so treated in the course of administra- 
tion. Lateman v. Latham, 35. 


DIVORCE. 
Vide Practices, 6. 


DISTRIBUTEES. 

1, A woman, in contemplation of marriage, conveyed land and slaves in 
trust for her sole and separate use, with power to dispose of the same by 
will or deed, and in default of such disposition, then to her issue, and in 
default of issue, then to her heirs-at-law and distributees ; she died with- 
out having disposed of the property and without issue; Held, that the 
husband took the slaves under the above limitation in preference to the 
next of kin. Boyd v. Smal, 39. 

. Under the statute of distributions, the word “ distributees” is a word of 
limitation, and not a word of purchase, and, in its use under the statute, 
the rule in Shelly’s case has a like operation with respect to personalty, 
as the word “heirs” has at common law with respect to land. . £bid. 


bo 


DOMICIL. 
Vide Lex Locz. 


DOWER. 
Vide ConsTRUCTION OF A WILL, 15, 


ELECTION. 

1, Where a testator, by his will, gave a slave to A, which, after the date 
of the will, he gave by deed to B, having by the same will given lega- 
cies of greater value than the slave to B, there is no construction author- 
ised by the Act of 1844, (providing that a will shall speak and take effect 
as if made immediately before the death of the testator; Rev. Code, ch. 
88, sec. 3), that can require B to elect for the benefit of A, between his 
legacies under the will, and the slave conveyed by the deed. Robdins 
y. Windly, 286. 

2. The act of 1844, ch. 88, sec. 3, relates to the subject matter of the dispo- 
sition only, and does not, in any manner, interfere with the construction 
in regard to the objects of the gift. Ibid, 

Vide PRocHEDS oF THE SALE OF LAND. 
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KMANCIPATION, 
Children of a female slave directed by will to be liberated, born after the 
making of the will and before the death of the testator, are not entitled 
to their freedom. Leary v. Nash, 356. 


HQUALITY OF DIVISION. 
Vide ConstRUCTION OF A WILL, 8. 


ESTOPPEL, 

1. One who has entered into a deed, as a trustee, will not be heard to gain- 
say the title of the property conveyed to him by the deed. JcLeran v. 
Melvin, 195. 

2. Where a woman, upon the eve of marriage, made a conveyance of pro- 
perty to a trustee, to which she then had no right, but to which she af- 
terwards acquired a right, Held that the property passed to the trustee 
by estoppel. Benick v. Bowman, 314. 

Vide Pieaprne, 6. 


EXECUTOR—ASSENT OF. 

Where an estate in slaves and other chattels is limited in remainder after 
the expiration of a life-estate, an executor may safely deliver the proper- 
ty to the life-owner without qualifying his assent. The ulterior devisee 
who fears the removal of the property, can protect hisinterest by apply- 
ing to the courts of equity. Apple v. Allen, 120. 

Vide Inrprest; Marsnauuinc; Remarnpers, &c., 4; Susstiturion, 1. 


EXPENDITURES. 
Vide GUARDIAN AND WARD. 


FEME COVERT. 

J. The words “for her sole and separate use” when applied, in a will, to an 
unmarried female, do not create any such separate interest as upon her 
marriage afterwards, will prevent the property from vesting fully in her 
husband. Apple v. Allen, 120. 

2. The words “which negro I design for the benefit of A. Y. (a married 
woman) and her children, and not to be subject to any debt or debts 
which J. Y. (the husband) may contract, or have contracted,’ were 
Held sufficient to give a sole and separate estate to the wife and a remain- 
der to her children. Young v. Young, 216. | 

3. A bequest to six sisters, one of whom was married, “not to go to any 
but my sisters directly and their progeny, and not to their husbands,” 
was Held to confer a sole and separate estate for life, as well upon the 
unmarried sisters, who might thereafter marry and have children, as 
upon the married one. Bridges v. Wilkins, 342. 

4, Where slaves were bequeathed to a trustee for the sole and separate use 
of a feme covert for her life, with a remainder to her. children, money 
arising from the hires and profits of such slaves in the life-time of the 
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feme, if in the hands of a trustee, goes to the wife's representative, where 
it would, in the first place, be liable to any debt she might have con- 
tracted in anticipation of the fund, and then become the property of the 
husband, jure mariti. Powell v. Cobb, 456. 


FRAUDULENT EMANCIPATION. 

1. A bequest of slaves, with a provision by which they may be supported 
without working like other slaves, is a violation of the policy of the State 
and void. Zea v. Brown, 141. 

2. A bequest of two hundred acres of land and three thousand dollars, with 
a family of slaves, who were valuable, with a provision that on thedeath - 
or insolvency of the legatee, one of the slaves should select an owner, 
who was also to take the land and money, with an injunction that the 
slaves should be treated kindly and humanely, is manifestly for the ease 
and benefit of the slaves and against the public policy. bid. 


FRAUD AND FRAUDULENT CONVEYANCHS. 


“1, Where an insolvent person purchased a stock of goods in a distant mar- 
ket, and immediately, on getting home, conveyed them in trust, partly 
to secure a feigned debt, and stipulated in the deed for his possession of 
them, for sixteen months, without any explanation or reason given to 
rebut the presumption of fraud arising from such provision, Leld, that 
the deed was void as against creditors. Grimsley v. Hooker, 4. 


2, A creditor, in order to reach property which has been fraudulently con- 
veyed, must take hold of the property by getting a Judgment and seiz- 
ing it under an execution. A second conveyance to such creditor, or 
for his benefit, by the fraudulent grantor, will give no lien, or title, to the 
property. Lbzd. 

3. Where, after a creditor had commenced an action, and before he could 
get a judgment, a trustee in a fraudulent deed of trust sold the property, 
and put it out of the reach of the execution which afterwards issued, 
Held, that such trustee was liable to the judgment creditor, to the amount 
of the property sold by him. dvd. 

4, Where a party to a suit in court, falsely represented to another party, 
an ignorant female living out of the State, that a certain question had 
been decided against her, and thus obtained from her an assignment of 
her interest which was worth $1200, for sixty dollars, the Court of Equi- 
ty will enjoin him from taking from the clerk’s office more than he paid 
for the claim with interest. Stewart v. Hubbard, 186. 

5. Where one of two partners, by mortgage deed, conveys to the other, 
partnership effects, to secure debts alleged to be due from the one to the 
other, which deed and effects are assigned to bona fide creditors of the 
mortgagee, to secure debts due from him to such creditors, such convey- 
ance was Held to be valid against creditors of the firm, who had acquir- 
ed no lien. Potts v. Blackwell, 449. 

6. A trustee, or mortgagee is a purchaser for a valuable consideration, with- 
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in the provisions of the 13th and 27th Eliz., but @ seems he takes subject 
to any equity that attached to the property in the hands of the debior, 
from which he cannot be discharged by the want of notice. bid, 

7. Where persons are in pari delicto in the commission of an illegal act, and 
one gets an advantage of the other, equity will not interfere to relieve; 
but where they are not equally in fault, as where one is old, ignorant, 
dependant and unduly influenced by the other, equity will afford relief 
against hardship and imposition growing out of the illegal transaction. 
Pinckston v. Brown, 494. 

&, Where an ignorant old man was induced to execute a deed, surrender- 
ing to his children a large fund to which he was entitled, by being in- 
formed by them of the opinion of a lawyer whom they had employed, 
and in whom he had great confidence, which opinion was, that he had 
no right, and by the false representation of one of his children as to what 
they had agreed to give him, and as to the purpose for which the deed 
was to be used, a court of equity will disregard such conveyance as be- 
ing against conscience, and decree the fund as if the conveyance did not 
exist. Powell v. Cobb, 456. 

Tide MarriaGe DEED, 1, 2; Parot conrracts aS TO LAND; Practice, 6. 


GIFT—CONFIRMATION OF. 
Vide ConsTRUCTION OF A WILL, 2, 


GRATUITOUS IMPROVEMENT. 

Where an incorporated company entered upon the land of a feme covert 
with the consent of her husband, and built a bridge on the same, without 
any conveyance from her, and without any condemnation by legal pro- 
ceeding, and without any compensation, she, and her heirs, had a right 
to convey such bridge and its appurtenances, with the land. Rives v. 
Dudley, 126. 

Vide DepicaTtron. 


GUARDIAN AND WARD. 

A Court of Equity will not sanction an expenditure by a guardian, or trus- 
tee, beyond the income of the estate in his hands, except in a case of 
physical necessity ; ag where the ward, or cestui que trust, from weakness of 
body, or mind, was unfit to be an apprentice. Johnston v. Coleman, 290. 


Vide Mistaxs, 3; Preapine, 5. 
HEIRS—HEIRS GF THE BODY, &e. 


Vide Lisntations IN REMAINDER, 1, 4, 7, 8; Remarnper, &c., 4 


HIRES OF SLAVES BEQUEATHED. 
Vide Construction of a wit, 11 


HUSBAND. 
Vide Disrrisutess, 1; Marriacz, &o., 1, 2. 
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ILLEGITIMATE CHILD. 

Where a testator by his will gave property to ason and three daughters, 
with a provision that, on the death of either of them intestate, or with- 
out heirs of his or her body, his or her share should go over, it was Held 
that the intention was not that it should go over en the death of the 
mother of an illegitimate child, but that the latter was entitled to his 
mother’s share. Fairly v. Priest, 383. 


IMPERTINENCE. 
1. Where “impertinent” matter is introduced into the pleadings, it is, ac- 
cording to the course of the Court, to be stricken out at the expense of 
the party introducing it. Powell v. Cobd, I. 
2. No matter is impertinent, however scandalous it may be, or however 
much it may tend to degrade, provided it bears upon the point about 
which the parties are at issue. bid, 


IMPOSISITION. 
Vide FravupuLent conveyances, 4, 8, 


INADEQUACY OF PRICE. 
Vide Compromise, 3; FRAUDULENT CONVEYANCE, 4, 


INDEMNITY. 
Vide LecaciIks—PAYMENT OF. 


INFANT. 
Vide PLeapine, 6, 


INCREASE OF SLAVES. 
Vide ConsTRUCTION oF A WILL, 9. 


INDEMNITY. 

Where a debtor purchased a note on his creditor with the purpose of using 
it as a set-off, but transfers it to other bona side creditors, although the 
effect may be to cut such creditor out of his debt entirely, he has a right 
to do so. Carter v. Privatt, 346. 

Vide Susstirution, 2. 


INJUNCTION. 

1. An injunction to prevent the setting up of a fraudulent deed, embracing 
the whole estate of an old man past the age of active labor, is a special 
one, and the dill of the plaintiff may be read as an affidavit in reply to 
the defendant's answer. Peterson v. Matthis, 31. 

2. The mischief in such a case is irreparable, and the injunction willbe con- 
tinued to the hearing, bid. 

3. A non-resident who has not a sufficiency of property or effects within 
this State, to make good damages for the breach of a covenant for quiet 
enjoyment, will be enjoined from collecting the purchase-money for land, 
where the title is defective. Richardson vy. Williams, 116. 
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4, A bill alleging that a trespasser was about to commit irreparable injury 
by boxing and working turpentine trees, and by cutting timber and 
making staves on land fit only to be cultivated for these products, with- 
out an averment of the defendant’s insolvency, will bu dismissed on mo- 
tion. Gause v. Perkins, 177. 

Q. In a bill for an injunction to prevent slaves from being taken out of the 
State, an allegation that the defendant was about to sell his perishable 
property, and that it was rumored he was about to remove, and that 
plaintiff believed if he did so, he would carry off the slaves which he 
held for life only, was deemed sufficient ground for the issuing of an in- 
junction, and, not being met by the answer of the defendant, though it 
denied the intention of removing, the injunction was ordered to be con- 
tinued. Swindall v. Bradley, 353. — 

6. On motion to dissolve an injunction, where the mischief, arising from 
the act complained of, would be irreparable, the settled practice is for the 
plaintiff to read affidavits in opposition to the answer. bid. 

xe Where a bill was filed by the purchaser of land at a sheriff’s sale, pray- 
ing an injunction to restrain one, who entered under the former owner, 
from cultivating turpentine trees, upon the allegation of irreparable mis- 
chief from the defendant's angel gency, and it turns out that the defendant 
entered by virtue of a lease of the trees for making turpentine, made be- 
fore the sheriff's sale, it was Held that it would be inconsistent with the 
relief sought by-the bill, to decree the appointment of a receiver of the 
rent to secure its payment to the reversioner. Burns v. Campbell, 410. 


INSOLVENT EXECUTOR, 
Vide Assgrs. 


INSOLVENCY OF A VENDEE. 
Vide Covenant, 2. 


IRREPARABLE INJURY. 
Vide Insunotroy, I, 4, 6, 7. 


INTEREST, 

Where the purchaser of an equity of redemption, tendered the mortgage- 
money upon a condition which he had no right to make, he cannot, on 
its being refused, insist on an abatement of the interest. Rives v, Dud- 
ley, 126. 

Where a legacy is charged with a certain sum, bearing interest from a giv- 
en day, which is long before the death of the testator, but it appearing 
that the said legacy had been advanced to such legatee before the day 
specified for interest to accrue, Held that he was properly chargeable 
with interest from that day. Patton v. Patton, 330. 

Vide ConstRUCTION OF A WILL, 12. 


ISSUE SENT TO A COURT OF LAW. 
Vide Practice, 6. 
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INTESTACY—PARTIAL. 


Vide CHARGE ON AN ESTATE; CONSTRUCTION OF A CHARTER. 


JUDGMENT AT LAW. 


3. 


Vide Crepitors,. 


— JURISDICTION. 
1. 


This Court will not drive a party to seek redress in the Courts of anoth- 
er State, when a less circuitous and better remedy can be given in our 
own Courts at less cost. Richardson v. Williams, 116. 


. Where a Court of Equity has acquirrd jurisdiction. of a cause by the ob- 


hgor in.a bond’s getting possession. of the paper and pretending it. was 
destroyed, it will not lose it afterwards by his personal representative 
producing the obligation, Hamln v. Hamlin, 191. 

Generally, the next of kin cannot sue the debtor of the intestate, but 
where an administrator is manifestly under the influence of the debtor, 
and that influence has been collusively exercised to the injury of the next 
of kin, they may, in equity, have an account against the debtor. 'lem- 
ing v. AicKesson, 316. 


Vide New Triat at Law; Remepy ar Law. 


LACHES. 


Vide Speciric PERFORMANCE. 


LAND—SALE OF BY COURT. 


Vide Court or Egurry, I, 2, 3. 


LAWS OF ANOTHER STATE, 
Where a bill sets up a title in remainder to slaves, under a deed made in 


another State, there not being any allegation that the common law does 
not prevail in such State, the presumption is that it does prevail 
there, and therefore, that there can be no limitation in remainder of per- 
sonal property by such deed. Brown v. Pratt, 202. 


LEGACY—LAPSED. 


Vide Resmvary Funn, 2, 4 


LEGACY—ABATEMENT OF. 


it 


Where a fund was ordered by will te be raised for the payment of debts 

by the hire of certain slaves named, with a limitation over when: the 
necessary amount was raised, and it turned out that the indebtedness 
was greater than the whole value of the slaves thus set apart, the court 
ordered them to be sold ¢n toéo, and their values applied to the payment 
of the debts. Shaw v. McBride, 173. 


2. A house ordered by a will to be removed from one tract of fan to an- 


other and given with the latter tract to a legatee, was- Held to become 
personal property when it was removed, and must abate with the specific 


legacies of personal property. bid. 
2, 
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LEGACY—ADEMPTION OF. 
Vide MorrGace. 


LEGACY TAKEN FOR DEBTS. 
Unless otherwise provided in the will, general legacies will be taken for the 
_ payment of debts before specific legacies, and the legacies of personal 
property will be taken before those of real estate. Shaw vy. McBride, 
173. 
Vide Lugactes—ABATEMENT OF. 


LEGACIES—PAYMENT OF. 


Where specific and pecuniary legacies were given absolutely, by will, with 
executory bequests over upon specified contingencies, all that the execu- 
tor is required to do is to deliver the property to the first taker (he giv- 
ing a receipt). He has no right to exact a bond for the security of the 
ulterior Glaimants, but they must look to the protective aid of the court 
to secure them from loss by removal, waste or destruction, as the case 
may arise. Williams v. Cotten, 395. 

Vide Construction OF A WILL, 13. 


LEGACIES. 
Vide INTEREST. 


LEX LOCI. 


Personal property arising in another State to a married woman domiciled 
with her husband in this State, belongs to the husband according to our 
laws, and is not governed or controlled by the laws of the State from 
which it was derived, McLean v. Hardin, 294. 


Vide Laws OF ANOTHER STATE. 


LIEN. 
Vide FRauDULENT CONVEYANCE, 2, 3, 5; SEcURITY—-STIPULATION FOR. 


LIMITATIONS IN REMAINDER. 


1. A limitation by will, to the heirs, or the heirs of the body, of one known 
by the testator, at the time of the making the will, to be alive, is con- 
strued to mean the children, and the descendants of deceased children, 
of such person. Knight v. Knight, 167. | 

2. Where a legacy is given to a class, if there be no intermediate estate, the 
class is enumerated at the death of the testator; but where there is an 
intermediate estate, the class is enumerated at the end of such interme- 
diate estate. Jbid. | 

3. The next of kin of one of the class, who is since dead, whether born be- 
fore the termination of the intermediate estate, or after that event, are 
entitled to his share. bid. 

4, A limitation of slaves or other chattels in a bequest, or a conveyance in 
trust, to 2 mother and her children, while she has children, will, as.a 
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general rule, make her and her children take as tenants in common; but 
if the primary object of the testator, or grantor, appear to have been to 
provide for the mother, and that object would be defeated by such con- 
struction, then she shall take the whoie property for life, with the re- 
mainder to her children. Chesnut y. Alcares, 416. 

}. A deed made in 1835, conveying a slave to a man and one’s wife “ du- 
ring their joint life-time and no longer,” passes the entire interest in the 
slave, notwithstanding the attempted restriction. Newell v. Taylor, 374, 

Note. The Revised Code, ch. 37, sec. 21, varies from the Rev. Statute ch. 
37, sec. 22, and would require, on a deed made since the latter went m+ 
to effect, a different construction from that given in this case. bid, 

6. Where a general right of disposition is given to the taker of an estate, a 
contingent limitation in remainder is inoperative and void, but a limita- 
tion to one, and if he should die before arriving at full age, or if he should 
arrive at full age, and afterwards die intestate and without issue, then 
to A, B, and C in remainder, was Held not to give a general right of 
disposition, but that the limitation over was valid. ZZall v. Rabinson, 348. 

7. In a conditional limitation of an estate, if the person to take is certain, 
his representative is entitled to the interest limited to him, although he 
died before the happening of the event on which the estate in remainder 
was to vest in possession, Lbzd. 

8, A bequest to the testator’s six sisters and their ¢sswes, in one clause, to 
their children in another, and to their progeny in a third clause, while 
only one of the sisters was married and had issue at the date of the be- 
quest, was J/eld to give an estate to each of the sisters for her life, with 
a remainder to her children, applying as well to such of the sisters as 
might thereafter marry and have children, as the one already married, 
Bridges vy. Wilkins, 842. 

9. The general rule is, that where there is a bequest to children, and no 
life-estate is interposed, and the period of division is not postponed, only 
the children born at the testator’s death can take. But this rule is va- 
ried where it is manifestly the intention of the testator that all the chil- 
dren that may be born of a person, as well as those already born, 
were intended to take. And it is the duty of an executor, in paying 
over the shares in such case, to take bond, with security, for the pay- 
ment of the shares of children that may subsequently come into being, 
Shinn v. Afotley, 491. 


LOST BOND. 
Vide Jurispicrion, 2. 


MARRIAGE—DEED IN FRAUD OF. 

1, Where, on the day before an intended marriage, the wife secretly made 
a conveyance of her property to a distant relation, which was carefully 
concealed from the husband during his whole life, while he was permit 
ted to use and treat the property as his own during that whole time, the 
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fact that he had heard from rumor that his mtended wife thus intended 
to convey, though he did not believe it, was Held not to be a sufficient 
assent to the conveyance to prevent it from being declared void. Spen- 
cer v. Spencer, 404. 

2. For a deed made in contemplation of marriage to have the effect of bar- 
ring the rights of the husband, it must appear that he had knowledge of 
the particular deed, and gave his assent to it. Lid. 


MARRIAGE, VOID AB INITIO. 
Vide Pracrice, 6. 


MARSHALING. 
Where there is a fund common to beth of two charges, and a fund subject 
only to one of them, this separate fund must be applied in aid of the com- 
mon fund. Graves v. Howard, 302. 


MISTAKE, 

1. Where the vendor of aslave, through mistake, surprise and ignorance, and 
without consideration, inserted in the bill of sale, a release af all the pur- 
chase-money, when he had only received a part, he is entitled to relief in 
Equity. Collett v. Frazer, 80. 

2. Where words of inheritance are omitted in the deed, by the ignorance or 
mistake of the draftsman, a Court of Equity will supply them. Springs 
v. Harven, 96. 

3. Where the same person was administrator of a husband, and guardian 
to the heirs of his wife, and he took a receipt, upon a disbursement, in his 
character of administrator, the onus of converting it into a voucher against 
his wards, on the ground of mistake, is upon‘him. Greenlee v.. MceDow- 
ell, 325. 

Vide Arsirration, 3; Sussriturioy, 1. 


MITIGATION OF DAMAGES. 
Vide ARBITRATION, 7. 


MORTGAGE. 
Slaves were bequeathed by name to the testator’s widow, but after the tes~ 


tator’s death they were recovered from the executor by a decree of the 
court of equity, as having been mortgaged to him, It was Zeld that the 
legatee was entitled to the money paid for the redemption of the slaves, 
but that the legatee had no claim to have the legacy made good in any 
other way. Lane v. Bennett, 390. 

Vide FraupULENT CONVEYANCES, 5. 


MULTIFARIOUSNESS. 
Vide Puravine, l. 


NEW TRIAL AT LAW. 
This Court will not set aside a verdict obtained in a court of law by perju- 
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ry, and order a new trial, unless the witness, on whose testimony the 
verdict was given, has been convicted of perjury, or has died since the 
trial, so that his conviction is rendered impossible. Dyche v. Pation, 332. 


NEXT OF KIN. 
Vide CoNnsrRucTION OF A CHARTER. 


NOTES, CHOSES IN ACTION, &c. 
Vide ConsTRUCTION OF A WILL, 3. 


NOTICE, 

1. Constructive notice arising from the first purchaser’s being in possession, 
must be taken to extend to all the circumstances attending the equity, 
and where these are such as do not affect the conscience of the second 
purchaser, the Court will not vacate his purchase. Taylor v. Kelly, 340, 

2. But where the second purchaser protects himself under the defense that the 
first purchaser gave way to him, on condition of receiving the increased 
price, which was obtained on the second sale, he is bound to see that such 
increased price is made good to the former purchaser. Jbid. 

3. A purchaser from one who had purchased without notice of a prior equi- 
ty, although he had notice of it himself, at the time of his purchase, is 
nevertheless protected by the want of notice in his vendor. bid. 

4, The pendency of an action of ejectment brought by the seller against 
the purchaser who had been let into the possession, is no notice of such 
former purchase to a second purchaser. bid. 

&. The principle of constructive notice is always resorted to, in order to pre- 
vent the person having it from doing an act to the injury of another, 
and does not apply where the question is, whether one was barred by his 
assent to a fraud pragticed on him. Spencer v. Spencer, 404. 

Vide Marriscs, &c, 1, 2. Purciaser wITH NOTICE, 


QNUS PROBANDI. 
Vide Practice, 3; Misraxe,.3. 


“OR” AND “AND,” 
Vide ConsTRUCTION OF A WILL, 14. 


PARENTS. 
Vide Drscents, 2. 


PAROL CONTRACT AS TO LAND. 

A bill charging that the defendant, by false representations and other frau- 
dulent means, had prevailed on a party to convey to him a valuable cop- 
per-mine, which party had, by parol, agreed to convey it to the plaintiff, 
cannot be sustained in Equity. Lee v. McKenzie, 232. 


PARTNERSHIP. 
Where real property was bought for the purpose of being used by a com~ 
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pany formed for the purpose of carrying on a mechanieal trade, and was 
so used, and had been so used, by several companies before this, and was 
necessary to the carrying on of such business, and was mentioned in the 
several deeds to the several partners as a part of the effects of the part- 
nership, it was eid that there was a trust of such real property, by op- 
eration of law, for the partnership as tenants In common, though it had 
not been declared in writing. Hanffyv. Howard, 440. 
Vide FravpuLent conveyance, 5, 6; Securtry, &c. 


PARTIES TO A BILL. 
A bill by a creditor, against a trustee, to subject the resulting trust aris- 
ing after the cestuds que trust named in the deed of trust are satisfied, need 


not make such cestuds que trust parties. Corner v. Stevenson, 95. 
Vide AMENDMENT. 


PAUPER, 
Vide Practics, 5, 


PER CAPITA AND PER STIRPES. 

1. The general rule is, that where several persons are named in a legacy 
with the children of another, they will all take, per capita, an equal share; 
but where these children are severa! times mentioned as a class in other 
clauses of the will, and equality requires that they should be so treated 
in the clause in question, they will be decrced to take per stirpes. Gful- 
sam v. Underwood, 100, 

2. The general rule is, that in a bequest to several, they take per captta, 
but where the words, each an equal share, are used in the designation, 
there cannot be any doubt but that such was the intention of the testa- 
tor. Patterson v. MecJfasters, 208. 

3. Where, in the distribution of a fund, two daughters are mentioned as 
taking equally with their brothers and sisters, and then is added, that these 
shares are not to go to them, but to their children, it was Leld that it 
was intended that they, the children, should take per stirpes, that is, each 
class the share at first designated as their mothers’. 


PLEADING. 

1, A bill is not multifarious because it alleges title to the same fand in two 
different rights, to wit, as administrator and as next of kin. #airly v. 
Priest, 21, 

2. A demurrer which is bad in part is bad in the whole. bid. 

3. A plea in abatement is not required to be supported by an answer, ex- 
cept where the bill, by way of charge and in anticipation of the matter 
relied on in the plea, alleges some new matter to avoid its effect. TWheel- 
er v. Piper, 249. 

4, As a general rule, infant plaintiffs are as much bound by a decree as 
persons of full age; but they are not so. bound in a proceeding by an 
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official plaintiff, though they are styled relators, without the intervention 
of a prochein amy. Becton v. Becton, 419. 

5. In a bill filed by the Attorney General, or a solicitor; against a default- 
ing guardian, under the act of 1844, ch. 41, the wards are not required 
to be made parties, and.such a proceeding is not made by the law con- 
clusive upon their rights. bid. 

G6. Where there was a bill filed and a decree for the settlement of an estate, 
and the executor failed to have himself protected in the decree against a 
suit for damages, in which he was primarily liable, but for which the 
estate would be tiable to him, he cannot, without some explanation of, 
or excuse for, his apparent laches, maintain a bill for reimbursement 
against the legatees to whom he has paid their legacies, Lambert v. 
FTobson, 424. 

. Where a bill was filed by the purchaser of land at a sheriff’s sale, pray- 
ing an injunction against one who entered under the former owner, upon 
the ground of insolvency andirreparable injury, and it turns out that the 
defendant entered under a lease from the former owner, Held that it would 
be inconsistent with the relief sought, to order the appointment of a receiver 
of the rent. Burns v. Campbell, 410. 

Vide Decres. Demurrer. Imprrrinence. Insunotion, 7; Pracrics, I, 2, 4; 

STATUTE OF LIMITATIONS, 10, 


~T 


PRACTICE. 


1. A Court of Equity will not interfere to prevent a party from dismissing 
his own suit, although it may have been instituted to establish a second 
equity; for such claimant of a second equity can file a bill against both 
the parties to the former suit, and thus recover his interest. Halkner v. 
Streator, 33. | | 

2. The Court interferes to protect equitable interests in a suit at law, from 
necessity. Ibid. 

. Where a person was charged in a bill with concealing or destroying a 
deed, made by him to his mother-in-law, with whom he was residing when 
she died, and in his answer admitted that he had made such a deed, but 
said that he did not know what had become of it; thatit was only taken 
as a security for money, that he had paid money and done services to 
the amount of the sum advanced, and that he believed that she had de- 
stroyed the deed, that his title might be revived; Held that the onus of 
proving these allegations rested with the defendant. ent v. Bottoms, 69. 

4, Proofs taken in a cause, irrelevant to the issues made by the pleadings, 
will not be considered by the Court. Willis v. Peterson, 338. 

5, A plaintiff cannot be brought into this Court as a pauper, in a suit trans- 
ferred to the Court by consent, or on affidavit. An order in the Superior 
Court authorising a party to sue in that character, extends only to the 
officers of that Court, so that such a party is liable for costs in this Court 
if he loses his suit, and may recover them if he gains it, notwithstanding 
such order below. Collett v. Frazier, 398. 


ey 
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6, A court wiil not entertain the question of “nullity of marriage on ac- 
count of imbecility,” incidentally, ‘but will stay proceedings in the suit in 
which such issue is made, that it may be determined by a direct sen- 
tence in either a superior court of law or a court of equity. Williamson 
v. Williams, 446. 


PRESUMPTION OF PAYMENT. 
The payment ofa part of a bond within ten years, by an assignee in bank- 
ruptcy, out of the funds of the obligor, and with his assent, repels the 


presumption of payment arising from the lapse of time. JZamlin v. 
Hamlin, 191. 


PROCEEDS FROM SALE OF LAND. 
The proceeds of land, sold for partition, under the provisions of our Act of 
Assembly, to which an infant is entitled, remain real estate until such 


infant comes of age and elects to take them as money. Bateman v. 
Latham, 35. 


PURCHASING ANCESTOR. 
Vide Descents. 


PURCHASER WITH NOTICE. 

Where a party claimed title to a slave by virtue of an estoppel growing out 
of proceeding in a county court, in a suit to have such proceeding de- | 
clared inoperative on account of a mistake, the fact, that the purchaser 
had consulted a friend as to the validity of the title under the proceeding, 
previously to the purchase, and, upon their both concurring in the opin- 
ion that it was good, made the contract, was Held to amount to notice 
of the plaintiff’s equity, and placed the purchaser in the shoes of the 
vendor, Simpson v. Houston, 494. | 


PURCHASE-MONEY. 
Vide Covenant, 2. 


PURCHASE OF AN EQUITY. 
Vide Sussritution, 5. 


PURCHASER CONVERTED INTO A TRUSTEE. 


1. The fact that the bargainor, in an absolute deed, remained In possession, 
of the land conveyed, for more than a year after the sale, using it as his 
own, is dehors the declarations of the defendant, and is inconsistent with 
the idea of a purchase; and if in addition, it be proved that the seller was 
hard pressed for money, that the money advanced was not mere than 
half the value of the premises, and that the defendant agreed to execute 
a bond to reconvey, and refused to do it, a sufficient case is made out to 
entitle the plaintiff to.a reconveyance on the payment of the sum ad- 
vanced, with interest. Steel v. Black, 427. 

2, To convert an absolute conveyance into a security for money, there must 
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be facts and circumstances dehors the deed, showing that it was so in- 
tended, and proof of the declaration of the parties alone will not be suf- 
ficient. Colvard v. Waugh, 335. 

Vide Trustrss, 3. 


REDEMPTION-MONEY. 
Vide MortGace. 


REFUNDING BOND. 
‘Vide ADMINISTRATOR. 


REMEDY AT LAW. 


Where a bond was made payable to two several obligees, and one of the 
obligees became the administrator of one of the sureties, it was Held that, 
although the remedy as to such deceased surety was suspended at law, 
yet the right of the obligees to sue the principal obligor in a court of law 
was unimpaired. McDowell v. Butler, 311. 


REMAINDERS—VESTED AND CONTINGENT. 


1, Where a husband willed his whole estate to his widow for life, with re- 
mainder over, upon the expiration of such life-estate, and the widow, 
dissenting from the will, took a third of the estate, it was Held, that the 
remainders limited of the other two-thirds, vested in possession immedi- 
ately. Holderby v. Walker, 46. 

2. It isa well known rule of construction, that if the expressions in a will be 
ambiguous, and the intention doubtful, the court leans in favor of hold- 
ing a legacy to be vested, rather than contingent. Devane v. Larkins, 
377. 

3. A bequest “that all the balance of my property shall go to the benefit 
and support of my beloved wife and children during my wife’s widowhood, 
and the minority of my children, but should my wife marry again, she 
shall receive her distributive or child’s part of my estate, and should any 
of my children attain the age of twenty-one, then such child or children, 
shall receive his distributive share, it being equally divided among my 
wife and children,” was Held to be a vested interest in each of the lega- 
tees from the death of the testator. bid. 

4. Where a testator, by his will, gave slaves to his wife for her life, and 
then to the heirs of his two daughters who were then living, the assent 
of the executor to the legacy of the taker for life, vested the title of the 
property in the children of the daughters, who were living at the death 
of the tenant for life. Freeman v. Okey, 473. 

©. Where the testator bequeathed slaves to one for life, with an absolute 
power of disposition, without any residuary clause, and the first taker 
failed to exercise such power, it was Held that there was an intestacy as 
to such property. bid, 

Vide Larrations Iv RemarnpeEr, 7. 
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RESIDUARY FUND. 

1, All personalty which is not effectually disposed of by a will, whether it 
be acquired after the making of the will, or whether it fall in by the 
lapse of a legacy, will pass by.a general residuary clause, unless it ap- 
pear from the context that such was not the testator’s intention. Ad/- 
son v. Allison, 236. 

2. A lapsed legacy is more readily included in a residuary clause than one 
that is void as being against the policy of the State. bzd. 

3. ‘The residue of a testator’s estate and effects,’ means what is left after 
all liabilities are discharged and _all the purposes of the testator are car- 
ried into effect. Graves v. Howard, 302. 

4, Where a devise of land fails, because it is void, or by reason of the death 
of the devisee, the subject devolves upon the heir-at-law, and the resid- 
uary devisee is not entitled to it. . Lea v. Brown, 341. 

5. Where there is no express general gift of the residue, and it appears 
from the face of the will that certain: slaves, intended to be liberated, 
were not intended to be included in a clause beqeathing a restricted resi- 
due, such slaves will not pass by such restricted clause, but will go to 
the next of kin under the statute of distributions, bid. | 

Vide Construction or A WILL, 3, 16, 17. | 


RESTRICTION OF A LIFEH-ESTATE BY DEED, 
Vide Limitations 1v REMAINDER, 5. 


RULE IN SHELLY’S CASE. 
Vide DisrripuTess, 2. 


SALE UNDER EXECUTION. 
Vide Surety-—puRCHASE BY. 


SECURITY FOR FUTURE DEBTS. 
Vide Deep or trust, 3. 


SECURITY—STIPULATION FOR. 


1. A corporation held a tract of land under a bond for title when the pur- 
chase-money should be paid. This equity, it was agreed by the corpor- 
ation, should be mortgaged in behalf of certain individual members who 
were about to incur personal habilities for the company, and such agree- 
ment was entered in the minutes of the company, and afterwardsa deed 
of trust made in conformity therewith. It was Held that these members, 
having acted on the faith of the resolution, were entitled to the security, 
and that it was of a nature to be upheld in equity; also that the deed of 
trust was but a confirmation of the agreement, and had relation to the - 
resolution. filler v. Moore, 431. 

2. Held also that this equity over-reached a lein acquired by a judgment 
creditor, who filed a bill to subject it; he having notice of the prior 
equity. bid, 
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SECURITY FOR LIFE OWNERS. 
Vide Execvror. 


SECURITY—TITLE RETAINED FOR. 
Vide SratTuTE OF FRAUDS, 2. 


SEPARATE ESTATE. 
Vide Feme Covert, 1, 2, 3, 4. 


SET-OFF, 

Where a debtor purchased a note on his creditor from a third person with 
the purpose of using it as a set-off against his own note, but without any 
agreement to that effect, he is not forbid in equity to transfer it for the 
indemnity of other bona fide ercditors, although the debtor was insolv- 
ent, and the effect of such transfer would’be to cause such creditor to 
lose the amount of his note. Carter v. Privatt, 345. 


SETTLEMENT. 

Where there was a settlement of accounts between parties, with a view of 
converting an absolute deed into a security, the amount settled and agreed 
upon, will be prima facie evidence of the correct amount intended to be 
secured. Larmer v. Barnes, 109. 

Vide Misraxg, 3. 


SHERIFE’S DEED. 
Vide Conor or Tire. 


SLAVES. 
Vide EMANCIPATION. 


SOLICITOR, 
Vide Pieapine, 5. 


SPECIFIC PERFORMANCE. 

In 1844, a parol agreement was made by the defendant to convey a body 
of land. In 1848, the defendant, in writing, recognised the agreement, 
and professed a willingness to perform it. After this, the plaintiff remov- 
ed from the State, and for six years took no steps towards the completion 
of the contract, during which time the defendant put valuable improve- 
ments on the land. In 1854, the plaintiff filed his bill for a specific per- 
formance. eld that the plaintiff had laid by too long, and that he was 
not entitled to a specific performance. Francis v. Love, 321. 


STATUTE OF FRAUDS. 

1. The statute of frauds does not require a contract for the sale of land to be 
under the seal of the party to be charged therewith. Simmons v. Spru- 
aul, 9. | 

2. Where the vendor of a tract of land, who is bound under a written cov- 
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enant, to make the title to A on the payment of the purchase-money, 
makes the title to B, who advances the money for the accommodation 
of A, and takes the conveyance under a parol contract, that he is to hold 
the land as security for the loan, A is entitled, on the re-payment of the 
money, to the conveyance, and this contract is not affected by the statute 
of frauds. Cousins v. Wail, 43. 


Vide Trust BY OPERATION OF LAW. 


STATUTE OF LIMITATIONS. 

1. Where an executor qualified in 1841, and a creditor commenced a suit 
against him in that year, which pended until 1845, when he obtained a 
judgment, and at the following Spring Term of the Court of Equity, filed 
his bill against a legatee to follow a part of the assets, (slaves) which he 
had removed out of the State, and sold, Held that the statute of limita- 
tions did not protect, notwithstanding he had had possession, with the 
assent of the executor, for more than three years. Barnawell vy. Thread- 
gill, 50. 

2. Where a person, on his death-bed, said to a bystander, he owed so much 

* to the plaintiff, (mentioning the sum) as a balance for certain slaves, 
which he had theretofore bought, and that he wished it paid, it was Held 
a sufficient acknowledgement of the debt, to take it out of the statute of 
limitations. Collett v. Frazier, 80. 

3. In Equity, time is not of the essence of a contract for the payment of 
money. Scarlett v. Hunter. 

4, Where a vendee is let into possession, it is taken for granted that each 
party is satisfied, until one or the other moves towards the execution of 
the contract by demanding a specific performance, and neither party, un- 
der such circumstances, has a right to insist on a lapse of time as a bar to 
a specific performance. bid, 

5. The statute of limitations will protect a person holding possession under 
the legal title, if the conveyance take effect to pass the legal title, and 
make it necessary to convert the party into a trustee against his assent. 
Taylor v. Dawson, 86. | 

Where, therefore, a deed in trust was made to secure Jona fide debts, one 
who purchased and took the trustee’s title is protected by the statute of 
limitations, however fraudulently he may have acted in suppressing com- 
petition, and although he bought in the property for the trustor. bid, 

6. A trustee who has never settled his account with the cestui que trust, or 
closed the trust in any way, but still owes a balance, cannot be protect- 
ed by the statute of limitations, or the presumption arising from the lapse 
of ten years. West v. Sloan, 103. 

7. Where a party is converted into a trustee on the ground of fraud, the 
statute of limitations will run against the claim of the cestué gue trust.— 
Wheeler v. Piper, 249. 

8. Where a father took advantage of the dependent condition of his daugh- 
ter, the day after her coming of age, to obtain a conveyance from her of 
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a slave, although the Court would probably disallow the benefit of the 
statute of limitations while that dependent condition continued, yet upon 
the termination of that condition by her getting married, if three years 
elapsed before she and her husband brought suit, there is no ground for 
the Court’s preventing the statute from taking its course. Jdzd. 


§, Where there was an indefinite time, withia which the mortgagor was to 


redeem a slave, which was left in his possession, under a special agree- 
ment, the statute of 1830 begins to run from the time the mortgagee gets 
possession of the slave. Colvard v. Waugh, 335. 


10. Where an agent to collect money, took specific chattels in payment of 


the debt, and the principal brought an action at law on the contract of 
agency, during the pendency of which more than three years elapsed ; 
it was f7eld that he might take a non-suit and follow the property in 
equity and the latter suit having been brought within a year after the 
nonsuit, it was Held further, that it was the same cause of action in both 
courts, and that the latter suit was within the saving of the statute of 
limitations. JZall v. Davis, 413, 


SUBSTITUTION. 
1. Where an executor sells lands, under a mistake of his power, and the 


2. 


3. 


4, 


qn 


proceeds are applied to the payment of debts, and the purchaser is evict- 
ed by the heir-at-law, the land, im Equity, will be subjected to indem- 
nify the purchaser to the extent to which it was liable to the debts—the 
purchaser being subrogated to the rights of the creditor. Springs v. 
Harven, 96. 
Where the sureties of a sheriff have had to pay money for the default of 
a deputy, in not taking a bail-bond from a defendant in a writ, they have 
a right in equity to be substituted to the rights of the sheriff against such 
deputy, and to resort to a fund which he had secured from the defendant 
in the original writ, toindemnify himself against the consequences of the 
same default. lalock v. Peake, 323. 
One fund cannot be subjected to the relief of another, upon the princi- 
ple of substitution, unless it be made to appear, clearly, that the former 
fund was liable to the debt which the latter has discharged. Greenlee v. 
McDowell, 325. | _ 
Where an executor made a deed in pursuance of a bond for title 
executed by the testator, with a covenant of warranty, on which he was 
sued and subjected to the payment of damages, he has a right to be sub- 
stituted to the rights of the obligee, and be reimbursed out of the estate. 
Lambert v. Hobson, 424. 
Where a party purchased, on speculation, a doubtful right of certain 
children to slaves which had been bequeathed by their father: to their 
mother, which right was afterwards decided against the purehaser, he 
has no right in equity to claim a re-imbursement for the loss of his money, 
out of the pecuniary legacies left by the mother to such children. Jre- 
land v. Foust, 498. 


Vide Srarure or Fravps, 2. 
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SURETY—PURCHASE BY, 

Where a principal debtor, with money in his pocket, suffers the property of 
his surety to be sold, and himself becomes the purchaser, it is doubtful 
whether, even at law, the sale as against the surety, is not a mere nullity; 
but, certainly, in a Court of Equity, such a purchaser will not be allowed 
to set up a title thus acquired against his surety. Perry v. Yarbrough, 
66. 


SURETIES—INDEMNITY OF. 
If one surety, by any means, gets 2 fund belonging to the principal, he js 
not at liberty to take the entire benefit of it, but must share it with his 
co-surety. Leary v. Cheshire, 170. 


SURETY—ASSENT OF, TO A DEED OF TRUST. 
Vide Dexp or Trusz, 2. 


SURVIVORS--LIMITATION TO. 

Where slaves or other property, are bequeathed to two or more persons im- 
mediately, as tenants in common, with a limitation over to the survivors, 
or in case that one or more of them die, 1 is settled that unless the con- 
trary intent appear from other parts of the will, those who survive the 
testator will take absolutely. Vass v. Freeman, 221. 

2. But where, from special circumstances and express words in other parts 
of the will, it appears that the testator referred to a survivorship to take 
place between legatees after his death, the above general rule does not 
prevail. Ibid. 

3. Where A gave a joint estate for life, to his mother and sister, with an 
absolute estate to the survivor, expressing a belief that he would soon 
die, and that these two objects of his bounty would survive him-—appoint- 
ing them his executrices—giving them minute instructions as to the man- 
agement of the estate and the selection of their agents—their place of 
residence, and cautionig them against imposition, it was eld that the 
testator meant to give the property to the survivor of the two who should 
become so by the death of one of them after his death. bid. 


TIME AS A BAR. 
Vide AGENT, 3. 


TIME ;—-AT WHAT TIME A WILL SHALL SPEAK. 
Vide Construction or A WIth, 6. Exection 1; PREsuMPTION OF PAYMENT, 


TRUSTEES. 
1. Where the trustee of an insolvent purchased the trust property at his 


own sale, and procured the decree of a Court of Iiquity to validate such 
purchase, without making the unsecured creditors (who alone were real- 
ly interested) parties to the suit, he will not be protected by such decree, 
but, at the instance of such creditors, the property will be decreed to be 
resold. £Hlkott vy. Pool, 17. 
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2. Where a trustee has been guilty of a breach of trust by secretly buying 
the trust property at his own sale, in order to avail himself of the cestui 
que trust's acquiescence in his ownership as a bar to his rights, he must 
show that he fully apprised the latter of the nature and extent of the 
fraud practiced on him. West v. Sloan, 102. 

3. A trustee who purchases at his own sale, and keeps the cestut que trust 
in ignorance of the fact, cannot rely upon the statute of limitations or the 
lapse of time as a bar to an account. bid. 

Vide PURCHASER CONVERTED INTO A TRUSTEE; CONSTRUCTION OF A DEED— 
ESTOPPEL. 


TRUSTEE—DECLARED SO BY THE COURT. 
‘Vide Purcuaser CONVERTED, &¢., 1, 2. 


TRUST IN EXCLUSION OF CREDITORS. 
A conveyance of property in trust to hold the same, and receive the profits 
_ and apply them to the sole and exclusive benefit of a son who was great- 
ly indebted, does not place it beyond the reach of ereditors in a Court of 
Equity. McKimmon v. Rogers, 200. 


TRUST BY OPERATION OF LAW. 
A trust by operation of law, is not within the scope of the statute of tr ands, 
Hanff v. Howard, 440. 
Vide Partxersmrpe. 


VENDOR AND VENDEE. 

Where there is a contract for the sale of land, the vendee is considered, in 
Equity, as the owner, and the vendor retains the title as security for the 
purchase money. Scarlett v. Hunter, 84. 

Vide Covenant, 2. 


WASTE. 
Vide Ixuunetioy, 4. 


WORDS OF INHERITANCE. 
Vide ConSTRUCTION OF A DEED, 2; Mistake, 2. 


